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Introduction: Reinstating Spaces
for Human Rights in the Context of
Authoritarian Populism

César Rodriguez-Garavito



From Brazil, Chile, Venezuela, and Mexico to Turkey,
India, and South Africa, human rights are facing a critical moment in
the hands of both right-wing and left-wing authoritarian populist gov-
ernments. To understand these challenges (and to think about how to
face them), we must first clarify some concepts. What is the logic be-
hind 21* century authoritarian populism? And how does it put the hu-
man rights achievements of the 20" century in jeopardy?

In his seminal book What is Populism? (2016), Jan-Werner Miiller
shows what these contemporary governments have in common, those
that came to power by democratic means and later dismantled the
democratic institutions that limit them, including human rights. Au-
thoritarian populism does not share an ideological framework — these
governments come from both left-wing and right-wing parties — nor a
specific economic policy. Rather, it shares a moral affirmation both cat-
egorical and exclusionary: that there are “real people” — the only le-
gitimate representatives — and enemies of the people. It is the division
between “us” and “them” turned into a political and legal platform.

“Chdvez es pueblo” (Chavez is the people) used to be Chavez’s cam-
paign slogan in Venezuela. It is a phrase of unsurpassed parsimony
that captured the relationship between a leader and a supposedly uni-
form and unified people. With the leader gone, Madurism replaced it
with a similar slogan: “Let’s be like Chavez.” In populist logic, politics
is an all-in game, a conflict between “patriots” and “enemies of the
motherland,” as Venezuela’s Nicolas Maduro often says. No wonder
an authoritarian populist from the opposite political wing, such as Bra-
zil’s Jair Bolsonaro, sounds so similar. His opponents are “enemies of
the homeland” or instruments of the international NGOs that suppos-
edly want to take over the Brazilian Amazon rainforest.

The media and any other institutions that stand between populist
politicians and the people are also enemies. Trump’s attack on inde-
pendent media for publishing “fake news” and supplanting it with
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“alternative facts” created by the president are well known. “We are
the people; who are you?” exclaimed Erdogan to his critics in Tur-
key while he purged over 100,000 officers, teachers, judges, academ-
ics, and independent journalists. Hence, a reliable test to recognize a
populist is to see if they alter the constitution or take over institutions
and media.

Ultimately, populists are anti-democratic. What’s more, they use
elections and the language of democracy to undermine democracy.
That makes them different from 20* century authoritarianism while
still reviving “20" century dictatorships,” as analysts from PROVEA,
the renowned Venezuelan human rights organization, concluded be-
fore many others.

Miiller ends with this warning: “The greatest danger for democ-
racy today comes from within democracy: the political actors who
threaten it speak in the language of democratic values.”’

The Challenges for
Human Rights and Civil Society

The newest populist governments, like Bolsonaro’s, follow a script that
has been well-tuned by their predecessors over the last decade. The
challenges emerge as political narratives, legal reforms, and coercive
measures aimed at undermining the legitimacy and efficacy of human
rights actors and civil society in general.? These measures can be clas-
sified into five primary types: 1) restrictions on foreign funding for
NGOs; 2) smear campaigns; 3) restrictions on the fundamental rights
of independent media and NGOs; 4) severe burdens on the operating
capacity of human rights actors and civil society in general; and 5) co-
optation of segments of civil society.

But the biggest challenge concerns not strategies, but values cen-
tral to human rights. The authoritarian populist vision is, by definition,
incompatible with human rights. Dividing societies between “us” and
“them” (or “patriots” and “enemies”) implies recognizing the rights
of some and denying them to others. If the contrast sounds too harsh,
one need only look to India’s re-election of Narendra Modi for direct
evidence. Ignoring the rights protected by the 1949 Constitution — a
legacy of forerunners of the contemporary human rights movement

1 Jan-Werner Miiller, What is Populism? (Philadelphia, PA: University of
Pennsylvania Press, 2016), p. 6.

2 César Rodriguez Garavito and Krizna Gomez, eds., Encarar el desafio po-
pulista: Un nuevo manual de estrategias para actores de derechos humanos (Bogota,
Colombia: Dejusticia, 2018).



such as Mahatma Gandhi and B. R. Ambedkar — the government is
promoting a Hindu fundamentalist platform that seeks to deprive mil-
lions of Muslim citizens of their rights through measures such as the
2020 Citizenship Reform Act.

Reinstating Spaces

But challenging times are also times of resistance and creativity, as
shown by the massive mobilization against Modi’s measures in the
streets of India, or the periodic protests against Bolsonaro’s attacks on
the constitutional freedoms and rights of sectors such as Indigenous
peoples, Afro-Brazilian communities, and the LGBTI population. This
has also happened in Venezuela, where persecution by the Maduro re-
gime has led human rights NGOs to engage in activism that is as cre-
ative as it is courageous, taking to the streets and engaging with young
people who mobilize in spaces such as rock concerts. As the chapters of
this book show, efforts to reinstate spaces for human rights are diverse
and dynamic.

In Turkey, people asked political strategist Ates Ilyas Bagsoy — di-
rector of the campaign that won Istanbul’s mayoral election over the
almighty party of President Erdogan in 2019 — what his recipe was.
“Radical love,” replied Bassoy, sounding more like a spiritual leader
than a political one. But the results proved him right. Their candidate,
now Mayor Ekrem Imamoglu, soundly beat Erdogan’s protégé.

If one reads Bagsoy’s campaign manual and analyzes what his can-
didate did, the response is less emotional but equally eloquent. Instead
of imitating the populist strategy of stirring up hatred and division,
leaders like Tmamoglu provide the antidote in messages of empathy
and hope. Instead of feeding the egomaniacal bullying of social media
that divides society between “us” and “them,” the anti-populist for-
mula is to acknowledge and bridge the fears, concerns, and way of life
of the other half of the population. For this reason, Imamoglu did not
disqualify Erdogan’s religious voters, but eloquently appealed to their
discontent with the impacts on them of the Turkish economic crisis,
which affects the entire population.

The Turkish case is not the only one to show that the politics of hate
should be countered with new tools. The same lesson emerges from
recent studies by social psychologists and neuroscientists, which show
how humans stand behind the walls of our ideological tribe when the
other side conveys messages of fear and division. The anti-populist
mobs that ignite on social media create the same effect as Bolsonaro’s
trolls: they activate the fearful chimpanzee inside us and re-double our
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defenses and prejudices. The result is apparent: political polarization
degenerates into the social trivialization on which the world’s authori-
tarian populists feed.

All of which is reminiscent of brilliant old advice from Saul Alin-
sky, the famous American social activist. Anger and outrage at injus-
tice are a good start for political activism because they ignite the will to
do something. But anger is a fuel that burns quickly. To sustain human
rights mobilizations in the long term, such as those needed to reverse
the current populist wave, moving from anger to hope is critical, as
Alinsky would say. Hope is just another word for love.

New Narratives on Human Rights in
Times of Authoritarian Populism

This book — and Dejusticia’s initiative that originated it — seeks to
promote answers to populist challenges to human rights. To do so,
they propose a new thrust characterized by three features: reflective
writing, narrative writing, and voices from the Global South.

First, this book contains reflective writing. Its authors are activ-
ists who work directly within organizations in the field, who stop to
think about the potential, the achievements, and the challenges of their
knowledge and practice. In this sense, the book seeks to amplify the
voices of human rights defenders in discussions about the future of
the field, which tend to be dominated by research from academia. The
texts combine the methodological and analytical strengths of academic
research with the practical experience of the authors, organizations,
and communities with which they work. The objective is to promote
a hybrid genre that contributes to maintaining and widening the win-
dow of reflection and discussion in the field of human rights.

Second, the genre proposed in this book, and in the series of which
it is part, is narrative writing. In part because of the prevalence of le-
gal language and knowledge of the world of human rights, the pre-
dominant writing in their field is that of technical reports and legal
pleadings. While these genres have made notable achievements over
the decades, this focus has prevented organizations and activists from
effectively sharing their stories and experiences firsthand: those of the
victims, the campaigns, the moral dilemmas, the injustices, the victo-
ries, and more. Opening the field of human rights to other actors, other
knowledge, and other audiences means telling these stories and telling
them well. To this end, the authors of these chapters are involved in
the stories, relating them using techniques taken from fields such as
narrative journalism.



Third, the stories come from the Global South, from countries
and regions that have more often been the object of study rather than
the subject of knowledge, making their own decisions in the field of
human rights. In this sense, these chapters attempt to respond to the
challenges of a more multipolar world, to counter the organizational,
economic, and epistemological asymmetries between South and North
that have undermined the effectiveness and legitimacy of the global
human rights movement. The authors of these studies are activists, re-
searchers, and members of human rights organizations writing from
this geographical and professional perspective to enrich the global de-
bate on the future of the field.
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A Faceless Political Prisoner:
Journey to the Drama of Arbitrary
Detentions in Venezuela

Ezequiel A. Monsalve F.



This Criminal Preliminary Proceedings Court of the Ju-
dicial District of the State of Bolivar, on behalf of the Bolivarian Republic
of Venezuela and administering justice, orders that Fray Lacava,' 18 years
of age, be imprisoned. The Court orders his immediate imprisonment in the
maximum-security area of Colonia Penitenciaria del Dorado, State of Bolivar,
with headquarters in the Municipality of Sifontes.?

While the judge read his decision aloud in one of the small, warm
courtrooms of the Palace of Justice in Puerto Ordaz, in the State of Bo-
livar in Venezuela, outside, a mob demanded the release of another
university student who, despite having been granted bail, had not been
released by the court but had been held for eight days in an overcrowd-
ed, narrow four-square-meter cell alongside several individuals who
committed ordinary offences.

That crowd, made up mostly of student leaders and classmates,
were extremely offended — you could see it in their faces. This was
just one of the thousands of omissions of the Venezuelan justice system
that occur daily. Enduring days in prison, without a court order, broke
every rule of the legal logic of contemporary criminal law.

Despite this, these episodes recur in Venezuela. In fact, with the
arrest of these two young people (May 15, 2017), a total of 2,977 arrests
were made in just 45 days of protests against Nicolas Maduro Moro’s
government policies,® 82 in the city of Puerto Ordaz alone.*

In the middle of this scene, at the end of Fray’s hearing, the lawyers
assigned to his defense approached, whispering in my ear: Ezequiel, we

1 Real name changed for the security and physical integrity of the person.

2 The ruling of the Preliminary Proceedings Court in charge of the criminal
case against Fray Lacava.

3 Foro Penal Venezolano [Venezuelan Criminal Forum], “Informe de
represion del 2017” [2017 crackdown report], Feb. 16, 2018, https://foropenal.
com/2018/02/16/reporte-la-represion-venezuela-2017/.

4 Author’s field notes.
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officially have the first political prisoner of the city. At that moment, my face
turned pale, my mouth was dry, and my hands were clammy. I also
felt a strange tingling in my back and head, as when the atmosphere
becomes extremely tense. I pause, breathe, and write in my notebook.
I was sure that this news was going to affect the situation outside the
courthouse. Soon after 5:00 p.m., upon learning the result of Fray’s
hearing and in the absence of a timely response about the other stu-
dent, the 50 people gathering outside the Palace of Justice decide to
block access to the administrative personnel of the Court.

Inervously approach a metal fence, and from there, I try to explain
the situation, but am told, “Well, were sorry, sir, youre locked in too.” The
Court’s internal security communicates with the demonstration-con-
trol forces of Operational Command No. 65 of the Bolivarian National
Guard (GNB), and three VN4 4WD armored tanks, about ten KLR 650
cc motorcycles and a truck with dozens of officers, all equipped with
anti-riot weapons and equipment to control and disperse demonstra-
tions, approach the site.

A dark-skinned man in an olive-green uniform emerges from one
of the tanks; he bears the National Coat of Arms and the Captain in-
signia on his chest. Sneeringly, the man approaches the crowd (very
exhausted by then) and asks for someone to explain the situation. A
new voice emerges and fearlessly exclaims, “Let the lawyer explain.”

In response to that strident, collective voice, the officer approaches
the metal fence and, in a superb tone, asks, “What’s going on here?”
Calmly, I explain the reasons for the protest and the irregular situation
occurring inside the courthouse regarding the legal status of dozens of
people detained for political reasons. Defiantly, the officer demands,
“Who the hell are you?” To which I reply, “I'm the lawyer of the young
man being unjustly detained, and of several others who are being sent
to prison for the same reasons.” Additionally, I mention that I rep-
resent the non-governmental organization Foro Penal in the State of
Bolivar, which promotes and educates on the civil and political rights
of politically persecuted people in Venezuela. The legal team, the activ-
ists, and I have assisted plenty of the detainees as their defense council.

The captain demands that the demonstration end and everyone
return to their homes, or else he will break up the demonstration by
force. The protest continues, so, several minutes later, the armored
trucks turn on their sirens while the military platoon organizes and
loads their weapons. The demonstrators remain in front of the court-
house with more confidence, but with fear for what might come next.

You can hear an almost musical tone as the 12 mm caliber shotguns
are being loaded with rubber bullets. For their part, the officers aim



deadly® M79 tear gas canisters at chest-level of the demonstrators in
the fashion of an 18" century firing squad. From the security of one of
the armored trucks, their executioner is preparing to give the order to
repress protest number 9,787.°

Just when I thought the day was going to end badly, with people
wounded and arrested, a Toyota Hilux bearing a military plate pulls
up in the middle of the crowd. Surrounded by bodyguards, an officer
emerges, the commander of an important detachment in the area. His
uniform, despite being the same as the rest, had a different aspect, as
if he took much better care of it. His facial features suggested that he
probably slept and ate better than his subordinates, like a man unaf-
fected by the social and economic crisis of the country. He was the
head of all the military in the area, and his bodyguards protected him
jealously. The platoon’s attitude shifted with his arrival, growing silent
and submissive.

I was able to exchange some words with him as the officers sur-
rounding him recorded my face with their cameras. Phone calls were
made from inside the courthouse, and he promised a favorable out-
come for the young detainee. The influence of the military on the ju-
diciary is staggering, typical of totalitarian governments. The person
who took the call sounded quite nervous about the commander’s pres-
ence at the Court. It was the first time I had seen him, but I did know
that he was the man behind the repression in the State of Bolivar.

The situation had a happy outcome that day — no injuries, no ar-
rests. There were no repercussions for those making use of their con-
stitutional right to peaceful demonstration until about five days later,
when the ballot to release the young man was finally signed.

For several years in Venezuela, the judiciary has been used as a
political weapon to criminalize protests and legitimize the persecution
of dissidents. The Supreme Court of Justice (TS]) and other courts have
made the most abhorrent decisions in the history of Venezuela. Gonza-
lo Himiob, Vice-Director of Foro Penal, points out that courts are used
to encourage persecution outside the law, reinforcing the systematic
violation of human rights in Venezuela. The State violates the rights
of dissidents by criminalizing them and by implementing different

5  Responsible for numerous deaths in Venezuela due to their misuse.

6 Observatorio Venezolano de Conflictividad Social [Venezuelan Obser-
vatory of Social Conflict], Informe de conflictividad social en Venezuela [Report of
social conflict in Venezuela], 2017, https://www.observatoriodeconflictos.org.ve/
tendencias-de-la-conflictividad/conflictividad-social-en-venezuela-en-2017.
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modalities of institutional action that only seek to disguise the govern-
ment’s tenacious intolerance for legitimate, legal dissidence.”

The Two Faces of Persecution

Fray and I probably did not have much in common, but we both knew the face
of intolerance, with different nuances. We both knew what it was and how it
reacted. The monster I saw in 2013 was the same one that forced Fray into the
saddest episode of his life in 2017.

Fray became a prisoner of conscience because of the dire conse-
quences of state intolerance. These shocking events, involving humili-
ation and degrading treatment, resulted in the transfer of a young man
to a high-security prison where he shared a cell with those convicted of
severe crimes. In this “no man’s land,” the State is unable to guarantee
life, not only because of the violence of the pranes or “negative leaders,”
but also because minimum sanitation and hygiene standards are not
provided. Many inmates contract lethal diseases, including malaria, an
epidemic raging in the country’s south that has claimed several lives
due to a shortage of medicine.

Like Fray, the other 431 political prisoners registered at the time of
his arrest were all living with similar hardships. Venezuela’s criminal
law sees these Venezuelans — and some foreigners — as enemies; as
such, the objective is to annihilate them.

How many enemies could an 18-year-old boy have? Fray had just
graduated from high school and, like many boys his age, was applying
for a place at a public university. The youngest son of a divorced wom-
an, Fray was an introverted boy who barely expressed his thoughts, or
at least that’s how he seemed.

For my part, I graduated from university in law in 2012. By 2017, I
had already completed my first postgraduate degree, saving the mon-
ey from my first job to study abroad; that was my medium-term goal.
At 22, I started working as a human rights activist at Foro Penal, work-
ing on the civil and political rights. As a student, I had always bet on
the triumph of an ethical and correct law; you could say that I was a
dreamer. Inspired by the lessons of my paternal grandfather and the
humility of my maternal grandfather, I created a professional profile
quite distinct from the litigation of the time.

Perhaps the most impactful episode of my professional life was the
dakazo, which made me question whether to remain a lawyer or retire
from the profession. The dakazo was the result of a series of actions

7 Gonzalo Himiob Santomé, El Gobierno de la intolerancia [The Government of
intolerance] (Caracas, Venezuela: Los Libros de El Nacional, 2009).



taken by Venezuelan President Nicolas Maduro Motos in late 2013, co-
ercing appliance shops, including the leading company at the time —
Daka — to make sales. For this purpose, the government had hundreds
of officers assigned to different national public power agencies: prose-
cutors from the Public Prosecutor’s Office, attorneys, the armed forces,
and the police, among others, whom it called the “Front Francisco de
Miranda.” This front was responsible for closing thousands of busi-
nesses, which led to the annihilation of private capital and a massive
exodus of transnational companies for fear of reprisals against them.

The dakazo resulted in my first hearing. My client was an Italian
family who had arrived in Venezuela over 50 years before and founded
a water-pump production and sales business in the east of the coun-
try. They were the perfect example of a family business — lasting at
least two generations — with an enviable payroll of at least 60 workers.
The entire family, all members of the company’s board of directors,
was detained. Father, mother, and sons were all taken by the GNB as
alleged criminals, apparently for having a couple of items that were
overpriced, according to the government. As of the date of writing,
there has been no oral or public trial in the case.

I had to attend and defend the interests of the accused at the pre-
liminary hearing. After several days, the result was custodial, just like
Fray’s. Back then, I was much less experienced and had never seen “the
face of the monster” responsible for so much arbitrariness. The current
social crisis in the country, the result of this arbitrariness, has so far led
to more than four million Venezuelans migrating to other nations. Dis-
mayed by the judge’s unfounded decision, I approached the bench to
demand a reversal of the decision. She immediately ordered the doors
of the courtroom closed and told me this: “Sir, excuse me for what I'm
about to say to you. If I don’t put these people in jail, I lose my job. I
hope you can understand.”

That was very hard to hear, especially in the 21st century where we
are used to hackneyed phrases about the rule of law and the principle
of legality, especially the separation of powers. Her actions betrayed a
mixture of desolation, indifference, and much frustration.

Metamorphosis of Protests in Venezuela

Social protests in Venezuela have been taking place in a much more com-
plex environment due to restrictions on freedom of speech. For exam-
ple, current protests are nothing like the first protests of 2002, during the
revolutionary era of Hugo Rafael Chavez Frias. Despite the lethal fallout
of those demonstrations, the attitude of citizens was undoubtedly naive.
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They did not expect so much violence; they were not prepared to deal
with it. In other words, the government’s violent and disproportionate
use of force has always been the same; it has only been perfecting its
technique. However, the attitude of dissident citizens in these protests
has adapted to continue protesting more securely.

Venezuelans have put their whistles, drums, and tricolor caps aside
and replaced them with improvised shields, helmets, dungarees, vine-
gar, or any other object that provides protection from tear gas canisters
and rubber (sometimes real) bullets. They have also become more cau-
tious and distrustful; they guard each other against possible infiltration
by intelligence officials and have perfected their methods for assisting
the injured or simply documenting incidences of human rights viola-
tions. It is simple: more than a right, protesting against the government
is now a mission whose objective is to make it back home alive.

Many protect their identity with old t-shirts that they wear only
when they go out to the streets. The more creative ones use science
fiction character masks. The most usual one is that of Guy Fawkes, the
character from the film V for Vendetta, who came to represent a wide
range of protests and became a symbol of the hacktivist group Anony-
mous, the Project Chanology, Occupy movements, and anti-govern-
ment and anti-system demonstrations around the world.? Others went
a little further and modified the colors of the mask, painting it gold,
black, pink, or with the tricolor of the Venezuelan flag.

Much of the country admired these young people because they
represented a rebellious way out of Venezuela’s political and economic
crisis, but others saw them as vandals. The government initially de-
scribed them as “guarimberos;”? however, in the 2015 and 2017 protests,
the term most used by the authorities was “terrorists.” The purpose of
using derogatory qualifiers for the opposition is to stigmatize them as

8  Rosie Waites, “La mascara de ‘V de Vendetta”: ;qué hay detras?” [The
Mask of “V for Vendetta”: What’s Behind 1t?], BBC Mundo, Oct. 22 2011, http://
www.bbc.com/mundo/noticias/2011/10/111020_mascara_v_vendetta_az.

9  Historian Robert Alonso explains that the term guarimberos began to be
used as a synonym for refuge under the government of the general officer Mar-
cos Pérez Jiménez (1953). At that time, civil resistance designed a method of
subversion: They protested against the dictatorship and then ran inside church-
es looking for safety. There was no talk of blocking or taking the streets; the ob-
jective was to carry out acts of sabotage near the churches and then run to them,
where they would take refuge before “the henchmen of the regime got to them”
(see https://www lavanguardia.com/internacional/20140311/54402957109/que-
son-las-guarimbas.html). Hugo Chavez himself reanimated the term in 1996
when he led an election campaign inviting Venezuelans to “resist” in dem-
onstrations against right-wing parties. However, the government of Hugo
Chavez used the term on several occasions to disqualify the social protests of
his adversaries.


http://www.bbc.com/mundo/noticias/2011/10/111020_mascara_v_vendetta_az
http://www.bbc.com/mundo/noticias/2011/10/111020_mascara_v_vendetta_az
https://www.lavanguardia.com/internacional/20140311/54402957109/que-son-las-guarimbas.html
https://www.lavanguardia.com/internacional/20140311/54402957109/que-son-las-guarimbas.html

if it were a fight of good against evil. In these cases, the bad guys are
the terrorists, which includes all those who oppose the policies of the
Bolivarian government.

When reported to the Venezuelan scientific police, political prison-
ers are photographed with an identifying sign that reads “terrorist.”
This photograph is the one uploaded to the Police Investigation and
Information System (SIIPOL), which appears when any police author-
ity in Venezuelan territory checks the records. It is the crudest way to
identify the “enemies of the revolution.”

However, the protestors identify themselves differently. There is
a diversity of pseudonyms because of the diversity of groups or struc-
tures within those groups. In general, they are called “resistance,” but

"o

also “t-shirt warriors,” “squires,” or “shock troops.” In my opinion, the
name that best suits them is “liberators.”

The latter pseudonym was ratified in a sad episode of the country’s
history. On June 8, 2017, around 4:40 p.m., teenager Neomar Lander
was killed when hit by a tear gas canister fired at point-blank range by
a GNP official. This terrible scene was recorded by people who were
close by. Spokespersons for the Ministry of the Interior and Justice,
including Attorney General Tarek Wiliam Saab, claim that the death
resulted from the explosion of a handmade mortar that the young man
was handling.!* However, eyewitnesses — backed up by videos record-
ing the death — claim that he was killed by a tear gas cannister shot to
his chest. Neomar joined the grueling list of 102 direct violent deaths in
the context of social protests registered in 2017 alone."!

The death of this minor caused discontent in public opinion be-
cause he was beloved among the demonstrators. The media occa-
sionally featured him because of the energy he transmitted, always
jumping around the main avenues of Caracas. A striking image on the
web shows what the struggle surely represented. A photograph shows
him holding a homemade bomb (Molotov) next to a red rose with the
slogan “I am a liberator” on his handmade protective bib, which repre-
sents youth resistance motivated by patriotic values.

Also, just hours before his death, he published a video giving his
reasons for protesting: “I am 17 years old, dad. I am not studying because
I'll be leaving the country looking for a brighter future. But I do not want to

10  Isaac Gonzalez Mendoza, “La hipétesis de la muerte de Neomar Lander”
[The theory behind the death of Neomar Lander], El Nacional, June 8, 2017,
http://www.el-nacional.com/noticias/sucesos/las-hipotesis-muerte-neomar-
lander_186663.

11  Foro Penal Venezolano, “Informe de represién del 2017” [2017 crackdown
report].
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leave Venezuela, this is my country. I was born here, and I am fighting for
it.”1? Neomar reflects the high participation of young people, includ-
ing minors, in the protests. He symbolizes their concern for the future
and the disrupted Venezuelan economy. Today Venezuela has a high
number of university dropouts and one of the highest emigration rates
in Latin America.

Fray was part of these groups of liberators who, among other
things, acted as shock absorbers against the disproportionate use of
force by the State combined with the irreverence of youth. For better
or worse, youth provide the living voice of dissidence, and their recep-
tivity is much higher than political opposition actors. For many, they
represent the surest way out of the Venezuelan dictatorship.

Detainees in political and social demonstrations are divided into
two groups. The first is made up of defenseless people, not members
of any shock group, who — due to vulnerability or lack of expertise in
defending themselves at political gatherings — are easily arrested when
persecution is directed at the masses. A famous case occurred in Puerto
Ordaz in 2014 when a young university student suffering from Asperg-
er’s was captured by the GNB for being linked to a street blockade near
his home. The day he was arrested, he was returning home from college
after rehearsing with the choir. He ran into the lockdown walking to
his building. There, a group of officers approached, arrested him, and
put him in a pick-up truck with other young people. Due to GNB ag-
gression and their lack of identification or explanation of his arrest, this
boy panicked and jumped out of the moving vehicle, suffering several
injuries. For this, the officers beat him and cut his long hair with a razor
to humiliate him. Finally, he was placed in custody. He is currently the
subject of a criminal investigation that seems to have no end.

The second group of detainees represents young people like Fray,
who, while exercising the right to peaceful protest like the first group,
often deploy defensive strategies against police attempts to deter social
demonstrations. They appeal to Article 350 of the Venezuelan Consti-
tution, which enshrines the right to rebel against any tyrannical regime
that violates human rights. But despite a certain degree of organization
and skill, they are still caught in intelligence operations or surprised by
numerous officers, making their escape impossible. Fray was captured
by a mixture of both intelligence work and some recklessness on the
part of the group, which that night decided to stay a little longer than

12 Maduradas, “Neomar Lander contd sus razones para salir todos los
dias a luchar por Venezuela” [Neomar Lander explains why he went out
every day to fight for Venezuela], June 8, 2017, https://www.youtube.com/
watch?v=xilFfYgh1MI.


https://www.youtube.com/watch?v=xiIFfYgh1MI
https://www.youtube.com/watch?v=xiIFfYgh1MI

agreed. That is when Fray was captured by groups or undercover of-
ficers of the Bolivarian National Intelligence Service (SEBIN).

Fray’s Story

Fray says he had a date to play football with some friends on the
pitch near his house in the afternoon but left early to make arrange-
ments to enter the university. Just then, a few blocks away, the GNB
was repressing a group of university students; a cloud of tear gas cov-
ered them. Immediately, he and several friends approached the site to
support the student demonstrators. Fray says:

I got to the site. There was a university right in the middle of the main
avenue, across from downtown. Ever since 2014, it has been the place for
strong, severe protests. Conditions are optimal because we have the sup-
port of the student movement, who also has their shock group. The goal
is to keep that avenue closed for as long as possible as a symbol of discon-
tent with the national government.

My student friends had been there long before I arrived. By the time I got
there, every indication was that the protest would be over in a few minu-
tes. I went to the middle of the avenue to pick up a wooden shield left on
the road when I saw the lights from several vehicles approaching at full
speed. I was paralyzed for seconds, and before I could react, they were on
top of me. I tried to free myself from all the hands grabbing, and I star-
ted to get hit as if it were a game of football, but finally, they caught me.
They took me to a plate-less white Toyota Landcruiser with opaque glass.
Inside, several people who did not let me raise my head kept beating me,
stepping on my head with their shoes.

They took me to the trunk of the vehicle and hit me. I was petrified becau-
se I thought they were colectivos and were going to kill me. Our journey
did not take long; I was forcibly taken down to a wooded area. I imme-
diately realized where I was: Cachamay Park." It was dark, and the park
was closed to the public.

I remember that while they were beating me, threatening me with death,
they kept screaming “We're going to kill you, fucking guarimbero.” They
asked me who was financing me, how much they were paying me to be
there. I told them that nobody was paying me, and they kept hitting me,
dragging me around on the floor like a sack of garbage.

I remember that one of them held me by the feet and started to run, drag-
ging my back against the asphalt. I was bleeding a lot from the back and
head; I don’t know if it was because of the blows. I don’t remember how
long that episode lasted, but it stopped when I said an amount in bolivars.

13 A national recreation park, open from 5:00 a.m. to 5:00 p.m.
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Iremember I told them an insignificant number. They stopped hitting me,
asked me to say it aloud. I think that they recorded me from a cell phone
because I could feel light on my face.™

While Fray was living the worst hours of his life, I arrived at my
house around midnight. We had had several hearings that day, and I
was exhausted. As I lay down, I received a private message via Twit-
ter. On this platform, I post public information on the status of de-
tainees, numbers of political prisoners, arrests, and information of
regional interest. A woman who claimed to be Fray’s sister wrote to
me, saying that she had not heard from her brother and that, according
to friends, he had been taken away by the colectivos. She was reporting
his disappearance.

Since the social protests of 2014 and the ensuing state-sponsored
repression, the term “colectivos” has generally been used to describe the
armed pro-government gangs that have attacked demonstrators, pass-
ersby, or people they believed to be in opposition to the government,
often in full view of members of the Venezuelan security forces. They
also collaborate with security forces in controlling demonstrations, re-
pelling, and arresting people. The 2017 report presented to the Interna-
tional Criminal Court by Human Rights Watch, in collaboration with
Foro Penal, describes the participation of armed civilians in controlling
and dispersing demonstrations with firearms and arresting civilian
demonstrators with the complicity of the Venezuelan authorities."

Once Fray’s disappearance was reported, even though he did not
know who had arrested him, the usual thing would be that he would
appear at a regional Armed Forces base. Colectivos work in open collab-
oration with state security bodies. If colectivos had carried out this (ille-
gitimate) detention following torture and cruel treatment, they would
transfer the victim to a state detention center, and the police receiving
this person would forge procedural records, claiming that they had
carried out the detention, instead of a group of colectivos.

After reading the Twitter message, we took note of Fray’s personal
data and identifying features. I instructed Foro Penal’s Active Defense
team to go to various police stations to inquire as to his whereabouts.
The search went on until the early hours of the morning, and I had to
stop it because it put our members at serious risk. The search resumed

14  Personal communication, March 3, 2018.

15  Foro Penal Venezolano [Venezuelan Criminal Forum] and Human Rights
Watch, Arremetida contra opositores: Brutalidad, tortura y persecucién politica en
Venezuela [Onslaught Against Opponents: Brutality, Torture, and Political Persecu-
tion in Venezuela] (New York: Human Rights Watch, 2017), https://www.hrw.
org/sites/default/files/report_pdf/venezuelalll7sp_web.pdf.
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in daylight, and we were able to locate him at a GNB operations sta-
tion, the same one where the general I described at the beginning of
this chapter was stationed.

This station was the epicenter of political detentions in Puerto Or-
daz: 191 of the 293 people then arrested in the State of Bolivar alone
were taken there. Inside, there were forced disappearances, bans on
talking to a trusted lawyer, torture, and other crimes. Fortunately,
no homicides were recorded, at least not in the cases handled by our
organization.

The dynamics for attorneys accessing this station are incredibly
complex. All kinds of restrictions could make matters better or worse
as the days went by. Fortunately, we managed to find a workable way
to ensure our objectives in the face of dictatorship, which we dubbed
the “ten commandments.”

The Ten Commandments of Political Prisoners

Step 1: Relatives or eyewitnesses contact the organization’s call
center to report a detention or disappearance. Sometimes the person
makes contact themselves via a member of the legal team or an Ac-
tive Defenders activist, or we are alerted by social media. Headquar-
ters then registers the detainee so that we can put them under our
protection.

Step 2: Once the detainee is reported, Foro Penal volunteers are
deployed to the main police stations. We scan the area to discover the
whereabouts of the detainee.

Step 3: After locating the detainee, we try to get a lawyer admitted
to corroborate their physical condition. As a member of the organiza-
tion, I can count on one hand the number of times I was granted entry
to interview a detainee just by identifying myself as a lawyer; this is
impossible. Detainees are always treated as absolute property by order
of a superior: “No attorneys, much less those from Foro Penal.”

Step 4: If we could not talk to the detainee, we had to contact the
fundamental rights section of the Public Prosecutor’s Office or the Om-
budsman’s Office. Both public organizations, in principle, protect citi-
zens and investigate human rights violations. However, as they were
public officers, trusting them was difficult. Things changed with the
Public Prosecutor’s Office during the 2017 protests. The national dem-
onstrations that year began after an official statement by the Attorney
General — the highest authority of the Public Prosecutor’s Office —
denouncing decisions 155 and 156 of the Supreme Court of Justice as
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violating the Constitution.’ These rulings completely annulled the
functions of the National Assembly and suspended parliamentary im-
munity for opposition deputies, who had won the majority in the 2015
elections. Therefore, for a short time (until the government intervened
again), public prosecutors worked proactively to guarantee the funda-
mental rights of detainees.

Step 5: The cooperation of either of these two offices makes it easi-
er for a Foro Penal lawyer to gain access since the Constitution requires
the entry of a trustworthy lawyer. If this does not work, we must ap-
peal for the involvement of a third party.

Joining Foro Penal as an attorney is a daunting task. I am banned
from entering any police or GNB station to visit detained state dis-
sidents, for example, because my face appears in the media. The same
is true for the most senior members of our legal team or those who, in
the course of their duties, visit clients detained for ordinary offences in
remand centers. In this context, we resort to strategies such as a visit
by a relative or the intercession of the church. The idea is to verify the
detention conditions of political prisoners, especially their health.

Despite any previous negative comments about the actions of the
superiors and subordinates of the GNB station in Puerto Ordaz (where
Fray was being held), the situation was a little more bearable than in
other political detention centers. For example, according to a report by
the NGO Una Ventana a la Libertad,"” the headquarters of SEBIN He-
licoide in Caracas houses the majority of Venezuela’s political prison-
ers. The worst cases of torture and suffering in the entire country have
been recorded in that prison. Political figures such as Carlos Melo, Ros-
mit Mantilla (a deputy in the National Assembly), Gerardo Carrero,
and Daniel Morales describe the suffering they endured during their
imprisonment there, despite the provisions of the Constitution and
international treaties. Other prisons include the National Institute of
Women'’s Orientation (INOF), which housed one of Venezuela’s most
famous prisoners, Judge Maria Lourdes Afiuni who made a judgment

16  El Nacional, “Luisa Ortega Diaz: Sentencias del TSJ violan el orden con-
stitucional” [Luisa Ortega Diaz: TS] sentences violate constitutional order],
Mar. 31, 2017, http://www.el-nacional.com/noticias/politica/luisa-ortega-diaz-
sentencias-del-tsj-violan-orden-constitucional _88240.

17  Una Ventana a la Libertad [A Window to Freedom], “Informe sobre la
situacion de los Derechos Humanos de las personas privadas de libertad en
las sedes del servicio bolivariano de inteligencia nacional (SEBIN) del heli-
coide y plaza Venezuela” [Report on the Human Rights situation of persons
deprived of liberty at the headquarters of the Bolivarian National Intelligence
Service (SEBIN) at Helicoide and Plaza Venezuela], June 22, 2017, http://
unaventanaalalibertad.org/wp-content/uploads/2017/01/UVL-Informe-Sebin-
22-junio-2017.pdf.
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contrary to an open order from Chavez. At the INOF, Judge Afiuni
lived through the worst chapter of her life, including sexual abuse.'
In both the Helicoide and the INOF, admission is an uphill battle. In
some cases, detainees have no contact with anyone until they are taken
to court, where they can talk to their lawyer for the first time.

At our organization, we not only defend detainees in criminal mat-
ters, we also help demonstrators abused by police; people physically
attacked or mistreated and not necessarily arrested. For example, in
Ciudad Guayana, we assisted Yrma Bello in a case of excessive and
disproportionate use of force documented by the media. It happened
on February 19, 2017, during a demonstration headed for Monument
Square in the center of the city. The GNB prevented the march from
reaching its destination with pickets. Using protest dissipation proto-
cols, the GNB used a NORINCO WTC-1 truck, called “Ballena” [whale],
which contains a high-pressure water cannon. The water stream hit the
67-year-old woman and dragged her several meters, causing severe in-
juries to her head and face, resulting in partial memory loss."” In this
case, we not only represented her but also accompanied her to count-
less interviews, reports, and visits to the Public Prosecutor’s Office.
At the time of writing, the person responsible for the events has been
identified, and charges have been laid for cruel and degrading treat-
ment and disproportionate use of conventional weapons; however, he
is free, and there is no sentence or discharge.

In other cases, we were able to get justice against the perpetrators
a little more quickly; for example, in the case of a youth activist from
Voluntad Popular (an opposition political party). At the same demon-
stration as Yrma Bello, he was seriously injured, cruelly treatment, and
robbed by a captain of the GNB, who shot him point-blank in his thigh
and buttock with a pellet gun and stripped him of his professional
camera. This activist was also arrested and prosecuted for protesting;
he spent several days handcuffed to a bed in one of the city’s health
centers. The legal team of Foro Penal managed to get the aggressor ar-
rested. He is currently detained and awaiting trial.

We also assisted members of communities and neighborhoods
raided without a court order, locations where there were concentra-
tions of demonstrators in the vicinity. Law enforcement officers used
to enter buildings in the early morning to capture those allegedly re-
sponsible for blocking the roads. These entries to residences caused

18  Maria Lourdes Afiuni, La presa del comandante [The Commander’s Prey] (Ca-
racas: Dahbar, 2018).

19  The available videos are on the YouTube platform: “Yrma Bello” case.
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property damage and ended in the arbitrary detention of several
persons.

Step 6: Once we obtained the information about what was going
on inside the detention center, we reported it to the organization’s data
keepers, in charge of sorting, grouping, and filtering. Their report dealt
with the number of detainees on the day in question, personal data,
profession or occupation (at least 70% were university students), age
(over 95% were under 25), and physical condition.

This was the reason for the ban on entry. Unlike the social protests
of 2014, the injured to detainee ratio was higher in 2017. Foro Penal’s
official repression report notes the intensity of demonstrators’ injuries
— a clear indication of the intention to injure more and detain few-
er. This was the same in Bolivar; in collaboration with the Colegio de
Meédicos del Estado Bolivar, our organization registered 67 injured in
the state, at least four hit by bullets, one of whom died.?

Step 7: After identifying the apprehended person, their case was
dealt with on an as-needed basis. If there were untreated injuries, med-
ical assistance was sought to safeguard their right to health. We also
reported their physical or psychological situation to the relevant State
institutions.

Step 8: The detainees were transferred to the Cuerpo de Investiga-
ciones Cientificas, Penales y Criminalisticas (CICPC) [Department of
Criminal Investigations and Forensic Services] for review. The pro-
ceedings and the detainee were then taken to the Public Prosecutor’s
Office to prepare for the preliminary court hearing before a supervi-
sory judge.

Step 9: Depending on the case, we assigned the lawyer with the
most experience in that area. Our staff includes retired judges, former
prosecutors, highly regarded and experienced trial lawyers, univer-
sity professors, retired police officers, and former public defenders,
among others. For example, if the detainee had a health condition, we
assigned a specialized lawyer to take advantage of that resource and
secure the detainee’s early release. If the detainee was a member of
a political party, we assigned another lawyer who could handle their
case well with that party. If the detainee was a member of an educa-
tional institution, we assigned a lawyer who taught at the university,
and so on. If the case was very complex or demanding, we assigned

20 German Dam, “En Bolivar han arrestado a 290 personas en 120 dias de
protestas contra la dictadura” [In Bolivar they have arrested 290 people in 120
days of protests against the dictatorship], EI correo del Caroni, Aug. 4, 2017,
https://www.venezuelaawareness.com/2017/08/en-bolivar-han-arrestado-a-
290-personas-en-120-dias-de-protestas-contra-la-dictadura/.



more than one lawyer to it to distribute tasks or assignments through-
out the proceeding.

Step 10: If the hearing resulted in a custodial sentence (such as the
one Fray received), the detainee would be included on the list of the
country’s political prisoners, accredited by the Organization of Ameri-
can States (OAS). But if we received an injunction (i.e., parole), the de-
tainee was listed as politically persecuted, and the case was handled
differently because we must prioritize those who remain behind bars.
Never in the State of Bolivar (unlike other states), did we manage to
obtain either full freedom without restrictions or sanction of police ac-
tions, despite persistent complaints and indisputable evidence.

Skepticism

With Fray, we took all precautions; we did everything according to
established protocol. Unlike my other cases, however, this one had a
more substantial emotional impact on me. It took many hours to go
through it, I suffered much stress and many sleepless nights, and now
I confess that it also made me lock myself in the office bathroom a
couple of times to cry as if I were lamenting the death of a relative.

But why? Was Fray’s situation any different from that of the more
than 12,336 political detainees in Venezuela? No. The ingredients
were the same as always: police abuse, systematic violation of human
rights, beatings, torture, cruel and inhuman treatment, omissions by
the a judiciary, and many other aberrations. So, what was going on? A
new ingredient was getting to me: oblivion — the primary enemy of
the prisoner or politically persecuted person. At Foro Penal, Gonzalo
Himiob points out that there is no worse punishment for a political
prisoner than oblivion. Oblivion condemns people to years of impris-
onment just for thinking differently, while the rest of society continues
on its course.

A group of neuroscientists from the University of Cambridge has
shown that humans use two processes to forget — suppression and
substitution — and that the brain works differently in each case: the
first interrupts the process of recovering memories; the second allows
unpleasant events to be replaced by others.” The wave of repression

21 R. G. Benoit and M. C. Anderson, “Opposing mechanisms support the
voluntary forgetting of unwanted memories,” Neuron 76, no. 2 (2012): 450-460,
https://doi.org/10.1016/j.neuron.2012.07.025. See also Te Interesa, “El cerebro
es capaz de olvidar recuerdos dolorosos sustituyéndolos por otros o borran-
dolos” [The brain is able to forget painful memories by substituting them for
others or erasing them], Oct. 18, 2012, http://www.teinteresa.es/salud/cerebro-
recuerdos-dolorosos-sustituyendolos-borrandolos_0_794320936.html.
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that saw thousands arrested in 2017 forced citizens to dissociate from
the facts as a mechanism of self-preservation, which in turn made them
forget about those detained by the regime. Eventually, this becomes a
constant process that erodes democratic and social justice values. In
a country like Venezuela, an exporter of bad news, people have de-
veloped a system of permanent oblivion based on the suppression of
memories so that they can get on with life and cope with the worst
economic and inflationary index recorded in decades.

Behind Bars

After the custodial sentence for Fray was decreed, he was again trans-
ferred to a provisional detention center run by the GNB (the arresting
body, according to police records), who were awaiting authorization
for his confinement from the warden of Colonia Penitencia del Dorado.
During his 90 days in prison, Fray was in three different detention cen-
ters. In each of these, he suffered cruel and degrading treatment at the
hands of several officers from various police forces, and experienced
firsthand the worst face of intolerance.

His first stay was with GNB, after being arrested by intelligence of-
ficers. By midnight, he had been bloodied and denied medical help by
his captors. He was received by the GNB with more blows and pepper
spray to obtain a statement justifying his arbitrary detention. He was
knocked unconscious several times; when he came to, all they got was
cries of pain. Fray slept on the floor that first night, handcuffed to a
chair and denied the right to see his lawyer, a relative, or the prosecu-
tor. He still had not received medical attention and was not even given
access to the toilet so that he could clean off the blood.

The next day, instead of being transferred to the court to appear
before the arraignment judge, he was locked in a cell with ordinary
prisoners. Like his captors, they beat him at the insistence of the
guards. They also made him fight other detainees, like gladiators in
Roman times, and bet cigarettes on the winner. The loser, on the other
hand, was punished with blows to the buttocks. There was no way
out of these fights; either you participated and got beaten up, or just
got beaten up. The prisoners made Fray ask for cigarettes for them.
At night, he had to sleep standing up due to overcrowding. This hell
lasted for several days, even after the preliminary hearing.

His next prison was a GNB truck. Days after Fray’s hearing, six
detainees from demonstrations appeared before the same court; they
received the same sentence and were sent to the same prison, Colo-
nia Penitenciaria el Dorado. Despite receiving his transfer order more



than a week before, Fray had not yet been transferred. So, when these
six people were also deprived of their liberty, we took the opportu-
nity of sending them all together. That truck became their temporary
detention center because of the number of days they had to travel to
the town of El Dorado. Paradoxically, Fray’s conditions improved in
the company of other political prisoners. He received more care, better
treatment, and food; he was even allowed to make phone calls. These
were the benefits of being incarcerated with a large group of people,
thus receiving more attention from society.

Upon arriving at the prison, the GNB was unable to complete the
handover of the prisoners due to media pressure for their return to
Puerto Ordaz. Public opinion revolved around the terrible story of
seven political prisoners being held in a maximum-security prison.
This sentence was not new in Venezuela, but it was in the State of
Bolivar. That night, Fray and the other prisoners slept in that same
truck. People who were severely beaten and needed medical attention
were also in that group, including a young dentist who was having
seizures. Their relatives caravanned behind the truck and reported on
events as they occurred. Finally, after four days of agony, they decided
to return to Puerto Ordaz. Good news among all the bad. They were
to be confined at a local police station that had no direct involvement
in controlling demonstrations, so it was believed that their situation
would improve.

The team of lawyers assisting Fray requested a change of deten-
tion center because a detainee cannot be in the custody of officers de-
nounced as aggressors. In other words, he sought to have his guardians
be agents other than the GNB. Despite the indirect change of detention
center, the court never responded to this request. At the station, Fray
was able to see his mother and sister for the first time; he hugged and
kissed them. They needed to see him to know that he was well or at
least alive.

While the torture and beatings stopped with the transfer to this po-
lice station, other problems appeared. First, they put him in a dark, hot
cell with no access to sunlight; he could only go to the bathroom once a
day. Sometimes the guards would not give him food, and he lived very
stressful hours of anguish and uncertainty, typical of confinement. It
was in this cell that he first felt the need to commit suicide. This feeling
lasted for at least the 67 days he was locked up with two other political
prisoners in that small cell.
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The Noble Mission of Human Rights Activists

Here, the Active Defenders of Foro Penal played a fundamental role
in combating the subhuman conditions of political prisoners. They
planned constant accompaniment and visits to the police station, gain-
ing the trust of the police chief, and brought in food every day. During
this time, the number of political prisoners in the State of Bolivar grew
to 67, distributed among different prisons, police stations, and deten-
tion centers. Most were university students; there were also teachers,
engineers, dentists, architects, social communicators, nurses, masons,
and others. In short, people committed to a better country.

For two months, the Active Defenders managed to get injunctions
for many political prisoners, allowing them to get out of prison. Oth-
ers received humanitarian sentences due to health problems. However,
many went in and out. Fray was not as lucky despite the resources and
even the cessation of the order that left him behind bars; his condition
deteriorated, his health deteriorated, and his hopes of getting out were
dashed.

So, I asked the team to focus on Fray’s case. We had to make sure
that conditions changed, that he was in the spotlight, and that public
opinion was on his side. We called several press conferences in which
his family, his lawyer, and his friends told of the terrible conditions
he was experiencing. We also wrote on social media about what he
liked to do and what his aspirations were. The strategy was clear: raise
awareness and visibility. We were invited to speak on radio stations
and television programs. We tried to get all the local media to talk
about him so that people would be interested in his case. Trying not to
let him be forgotten. Not to face oblivion.

In the absence of a court ruling, the team mapped out a plan to
achieve his release. The strategy of raising the profile of the victim to
create a political cost to the government is vital in this type of incar-
ceration. Its success depends on several factors, the first being simple
visibility. For the State, having an opposition leader incarcerated rep-
resents a higher “cost” than having a citizen who was apprehended in
front of his house. We had to create a higher media profile for Fray, and
get everyone talking about him.

The second factor lies not in the political prisoner’s liberation but
rather in his state of mind, which requires motivation, optimism, and
hope in order to keep going. In short, it means making confinement
less traumatic and taking suicide off of his mind. The work of human
rights activists and other civil society defenders who accompanied
Fray and other political prisoners was vital here. We designed a meal



preparation and distribution plan that included personalized messag-
es of encouragement. We collected letters of support to deliver to them.
We scheduled visits to the various detention centers, bringing board
games, books, or magazines. In one detention center where 31 political
prisoners were held, we managed to bring in musicians to cheer them.
We also organized events and discussions.

I once picked up 20 lunches prepared by an Active Defender of
Foro Penal and was amazed at her efforts. She was making pasta with
all the love in the world, even though she did not know any of the 20
prisoners. Her kitchen was a complete mess, her air conditioning was
broken and it was hot as hell, but she had a contagious smile on her
face. Many restaurants and hairdressers in the area also contacted us
to offer their services free of charge to relieve the economic burden on
families.

I fondly remember one visit Fray around his 80th day of confine-
ment. Several activists were very eager to meet him and we brought
cakes, sweets, drinks, and board games. The idea was to encourage
him and give him 30 minutes to remember. We were all subjected to a
strip search before entering; the women were made to squat. It was all
extremely offensive and unnecessary, but they agreed for the opportu-
nity to accompany him and provide the moral support necessary for
him to continue resisting.

Today is the Day!

Days before Fray’s release, he held the incarceration record for political
prisoners in the State of Bolivar — 91 days. The political situation had
become more tense: some opposition parties had begun a widespread
consultation throughout the country, which was not supported by
the National Electoral Center (CNE). The consultation included three
propositions: 1) to reject the National Constituent Assembly convened
by Maduro; 2) to request that the Armed Forces defend the Constitu-
tion; and 3) to renew public powers, hold free elections, and form a na-
tional union government. Over seven million Venezuelans supported
these measures.

The government responded by installing the National Constituent
Assembly, a body lacking both national and international recognition.
This assembly made structural changes to the country’s institutions
and succeeded in dismantling the legislative branch, formed by oppos-
ing majorities, and dismissing Prosecutor General Luisa Ortega Diaz
so that she could be prosecuted.
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Her ministry — which from the beginning was vital in consolidat-
ing the dictatorial government and forging the policy of persecution
against dissidents in 2014 — did an about-face in 2017. Prosecutors
used jurisdictional tools to demand freedom for political prisoners.
With her expulsion, this advantage vanished, and this positive insti-
tutional pressure dried up. Venezuela was a ticking time bomb. In this
new atmosphere of anguish and uncertainty, political prisoners were
the primary victims. In the detention centers that had recreation yards,
access was now limited; visits and bringing in food were suspended.

Apart from having an unjust sentence, Fray was now illegitimately
deprived of his freedom. Since approximately day 55 of his confine-
ment, the court had ordered his provisional freedom and agreed to his
transfer to a health care facility to treat the injuries received during his
apprehension and confinement in the first prison. This order was never
enforced because of an alleged lack of officers to guard the prisoner
outside of the jail.

In the face of so many irregularities, a constitutional appeal on the
grounds of denial of justice was filed on behalf of Fray. Although it was
dismissed, just like previous appeals, it was useful in accessing meet-
ings with the president of the judicial circuit and exerting more pres-
sure on the case. This also increased the reach and dissemination of
Fray’s image on the official social media of the organization. Time was
running out because Friar was suffering from a kidney infection due
to limited bathroom access. He was urinating blood and suffering from
severe dehydration and scabies due to the poor sanitary conditions.

The prisoners, however, were paying the consequences of our
external pressure. They were denied access to the bathroom, so they
had to use plastic bags in front of the other inmates. The police were
exhausted from the constant accusations of human rights violations,
which certainly made them uncomfortable. Finally, several intense
days later, after we lowered the social pressure a little, we received
news through an anonymous informant who said, “Today is the day!
At last, Fray will be released! The date was August 7, 2017.

The authorities demanded the utmost discretion as a condition for
his release. It was like winning the world cup but not being able to
celebrate. We agreed, of course, and were finally given the green light.
We were all very excited: his family, his friends, his lawyers, and even,
dare I say, the police officers. I went to the courthouse. It was almost
at 9:00 p.m. I was very anxious, and I certainly didn’t believe it. All we
needed was the judge’s signature and the last-minute confirmation of
his superior.



And then the final act unfolds. The marshal comes out with the
ballot. I ask to see it to confirm that everything is in order. It is. Lacking
any official vehicle, I offer to drive the marshal to the detention center
where Fray is being held. On the way there, I talk to the team. Fray’s
mother is there since I had informed her earlier. There are laughter and
tears when I arrive. The marshal hands the ballot to the officer on duty;
he relays the order to his superior. They make us wait for another hour,
but we wait eagerly. Inside, Fray is unaware of what is happening. He
has no idea that he will sleep in a comfortable bed tonight, and not on
the cold floor of a prison cell.

An officer approaches him and, in a cruel joke, asks him to pick up
his things because he is being transferred again to Colonia Penitenci-
aria el Dorado. Then he handcuffs him. Then the officer tells him that
he is only joking, that he is being released. Fray does not believe him.
He says he is exhausted and begs not to be harmed. He exits the dun-
geon with his few belongings in a plastic bag. Upon leaving through
the front door of the station, he can’t not believe it. His face does not
show happiness or excitement but the fear typical of a person who
has suffered a lot and no longer believes in people’s good will. Even
though his mother jumps on him, his reaction is minimal; he can barely
contract his arms to hug her. For their part, many of the activists begin
to cry, hugging Fray, even though it is the first time they have seen him
in person. His skin is pale. He has not seen the sun for 60 days; he looks
unsettled and absent-minded.

Many photos were taken that night to commemorate how vital
freedom is, and how political interests that take it away can lead those
prisoners to wish for death. As of march 2021, there are 321 political
prisoners in Venezuela? suffering the same emotions, feelings, and ex-
periences that Fray suffered and that have left a terrible scar on his
memory.

The Future of a Political Prisoner

Little has changed for Fray a year after his release. He still lives in the
same country as before his imprisonment, only most of his friends have
now left. Like thousands of young people, he is frustrated by an eco-
nomic situation that keeps him stagnant and without opportunities.
His only goal now is to migrate. He works as a waiter for a salary of
$7 USD, which barely covers his expenses. His plans to study have
vanished; he is focused on resolving his legal situation so that he can

22 According to the Venezuelan human rights organization Foro Penal,
https://foropenal.com/presos-politicos/#categorias.
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leave the country. He has no savings or goods to sell. He also has no
passport, and the issuing institution is not handing out appointments.
The only option is to pay a dealer with links to the authorities to do so,
but they usually charge around $3,000 USD. Fray suffers from severe
pain in his knees due to the abuse he received in prison; he can no
longer play soccer. He has nightmares and does not speak much. In his
free time, he prefers the safety of his room. His political interest in the
current situation has diminished.

Like Fray, thousands of young people subjected to arbitrary deten-
tion have migrated or are planning to do so. According to the UNHCR,
three million Venezuelans have migrated as of 2018.? Caracas, a city
that used to be congested, today has little traffic and looks abandoned.
The leading universities have the highest student dropout rates, and
teachers have also decided to leave the country. The youth wings of
political parties and all forms of student movements are demoralized,
many almost desolate. The opposition forces of the main political par-
ties do not have a clear route out of the crisis, and all potential politi-
cal leaders are either ineligible, imprisoned, or in exile. Recently, the
humanitarian situation has worsened. There is no medicine, the price
of food exceeds the average income, and the supply does not cover the
demand for most items. Everyone’s priorities have changed; few care
about the collective welfare anymore. No one has the energy to deal
with that.

As expected, human rights organizations and their workers have
been affected. Many have given up their labors, not for lack of inspira-
tion or lack of work, but for the same reason that most Venezuelans
leave their country. It is becoming increasingly difficult to cover the
gaps; the government has diversified its repression and social justice
no longer reaches any of its citizens. According to surveys, 77% of Ven-
ezuelans disapprove of Maduro’s administration and do not identify
with its policies.* For their part, opposition leaders have been unable
to take advantage of this political landscape due to lack of consen-
sus. They are sometimes branded as traitors or conspirators if they

23  UNHCR, “Sobre los defensores de los derechos humanos” [On human
rights defenders] (Geneva: United Nations High Commissioner for Human
Rights) http://www.ohchr.org/SP/Issues/SRHRDefenders/Pages/Defender.
aspx.

24  El Nacional, “Encuesta asegura que 77% de 1.200 venezolanos qui-
eren cambio de gobierno” [Survey ensures that 77% of 1,200 Venezuelans
want a change of government], Feb. 11, 2018, http://www.el-nacional.com/
noticias/politica/encuesta-asegura-que-1200-venezolanos-quieren-cambio-
gobierno_22278]1.
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negotiate with the government, accused of giving oxygen to a poison-
ous administration.

The obvious closure of civil society spaces seems to have reached
a point of no return. But what has been done to reverse this situation?
Following the failure (according to various analysts) of government-—
opposition negotiations set up in the Dominican Republic in February
2018, various alternatives to address the situation have emerged, such
as the Frente Amplio Nacional para Venezuela [Broad National Coali-
tion for Venezuela]. There are many similar groups with different ap-
proaches and goals, some with the participation of opposition leaders,
others with the involvement of social movements, NGOs, and universi-
ties, such as Reto Pais [Country Challenge]. Everyone wants to focus
on a different aspect of the crisis and be able, little by little, to recover
the civil society spaces lost due to an avalanche of bad decisions by
those responsible for politics in Venezuela.

The creation of these movements may respond to two scenarios.
First, there is the imperative need to rebuild confidence in Venezuela’s
ability to get out of the crisis. Second, opposition parties may sim-
ply seek to regain the trust of their constituents with other strategies,
which are likely to see the same fate as the previous ones. Regardless,
as long as we seek to recover these spaces through legal and legitimate
participation in society, there may be a solution to the crisis.

Today we must reflect on all these terrible experiences, such as go-
ing to bed with an empty stomach because there is no food, the suffer-
ing of a sick relative because there is no medicine, the death of babies in
hospitals because of severe malnutrition, the crying of mothers for the
loss of their children at the hands of the GNB, the young engineer or
doctor working as a cleaner in Chile or Argentina to send remittances
to his relatives with the hope of being reunited. Or those who pack
their entire lives into a suitcase hit the road.

Finding our future is what it’s all about, not going back and learn-
ing lessons from the past. Every day we all risk losing our freedom,
which manifests in mundane yet eloquent ways, such as not being able
to attend an event because of insecurity, not being able to take a show-
er because of water rationing. Or, like Fray, being a faceless political
prisoner locked up for exercising his right to protest. That is why we
must all remain focused and never lose hope in regaining freedom for
Venezuela.
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The drive from Johannesburg to Bloemfontein was
long and dry. My throat was also dry, as my mind searched for a way
to break the bad news to our clients, a group of community healthcare
workers (CHWSs). My colleagues and I were on our way to tell them we
did not have a good chance of bringing a claim for unlawful arrest and
detention against the Minister of Police after they were arrested during
a peaceful protest.

I was new to my organization, SECTION27. One of my first as-
signed cases took me out of the socioeconomic rights litigation arena
I had come from and thrown me into the political world of health ac-
tivism and corruption. I trained in the direct use of the law as a clear
and mighty tool to uphold human rights. I learned that the law was
just the entry point, and that people demanding the full entitlements
promised by it was the true catalyst for social change. SECTION27’s
closest partner organization is the Treatment Action Campaign (TAC),
a community-based organization founded by people living with HIV/
AIDS. TAC changed the face of health care access in South Africa and
globally through the combination of civil disobedience, mobilization,
and litigation. It successfully compelled the South African government
to provide life-saving antiretroviral treatment to those living with HIV
who could not afford treatment. Working closely with TAC, I had to
learn how to adapt to working on the ground, and how to respond to a
range of intersecting sociopolitical issues.

In South Africa, protest has historically been used as a form of re-
sistance during the struggle against apartheid. After democracy was
put in place, protests continued to be used as a way for people with
little access to formal complaint channels to demonstrate their dis-
satisfaction with the state’s failure to deliver an adequate standard of
living. Regionally, protests on the African continent have largely been
credited with helping to bring about democratic shifts during the 1980s
and 1990s. The past decade has seen a rapid surge in protest once more
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in many countries. Unrest has taken many forms, which vary accord-
ing to the political context, including demonstrations against the rising
cost of living (Chad, Niger, Guinea); strike actions over labour disputes
and student fees (Botswana, Nigeria, South Africa); election disputes
(Burkina Faso, Burundi, DRC); and unrest over police violence, extor-
tion, and corruption. Many of these protests are driven by deep-seated
frustration with the economic and political status quo.! Because of in-
creasing police brutality and force used against protestors, the African
Commission on Human and Peoples’ Rights recently adopted their
“Guidelines for the Policing of Assemblies by Law Enforcement Of-
ficials in Africa,”> which provides best practices for policing protests.
Many African countries have yet to bring their domestic laws in line
with these guidelines.

The CHWs arrived in Bloemfontein, the main city, from across the
Free State province, all of them expecting that we were coming from
Johannesburg to deliver good news on the progress of their case for
damages against the state. When former director Mark Heywood
walked through the door of the community church in which we were
convened, every CHW rose to her feet and started cheering and ap-
plauding to welcome him. I realized that I had never comprehended
my former director’s gravitas and deep history of fighting for the rights
of the poor and those living with HIV. As a founding member of TAC,
his mere presence was a symbol of hope in a place that had little.

Although I often addressed large groups, I felt small that day as
I stood in front of 100 powerful, strong women, who, despite having
so much more richness of experience, looked to me to answer their
questions. My colleague Patrick Mdletshe stood beside me. He wore
two hats as a senior leader at TAC’s national level and a researcher at
SECTION?27. His kind words of encouragement gave me strength. He
opened the meeting with a loud rendition of the struggle song, uTAC
Siyamthanda. The entire room was soon vibrating with song, filling me
with a warm sense of peace and setting the tone for the meeting. We
then began the conversation about why we were meeting, where our
journey had begun, and where it had led us so far.

1 Valerie Arnould, Aleksandra Tor, and Alice Vervaeke, “Africa Uprising?
The Protests, the Drivers, the Outcomes,” Brief 33, December 2016, European
Union Institute for Security Studies (EUISS), https://www.iss.europa.eu/sites/
default/files/EUISSFiles/Brief_33_Africa_uprising.pdf.

2 See https://www.saferspaces.org.za/resources/entry/guidelines-for-the-
policing-of-assemblies-by-law-enforcement-officials-in-a
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Filling the Gaps: Community
Healthcare Workers as Unsung Heroes

South Africais 25 years into democracy, with a progressive constitution
that protects civil, political, and socioeconomic rights. Yet, in a society
riddled with unemployment and beset by a poor economy, the realiza-
tion of those rights, such as access to quality healthcare, is reserved for
those who can afford it. The apartheid system was designed so that the
majority black population remained in rural areas far removed from
city centers, with access only to limited healthcare services meant to
address public health concerns, not based on health being a basic hu-
man right.

Communities in these areas have deep structural inequalities,
compounded by human and financial resource constraints. Unsung
heroes step in to fill the gaps and assist those without the means to
seek help themselves. China calls them “barefoot doctors,” Ethiopia
refers to them as “health extension workers,” and Pakistan calls them
“lady health workers.” They are all ordinary but remarkable people
who take it upon themselves to help their communities receive health-
care. Having community health workers going from home to home in
poor communities has been shown to have significant positive impacts
on reducing maternal mortality rates and the number of children dying
before their fifth birthday.’

In South Africa, community health workers form the link between
poor rural communities and a health system unable to meet the de-
mand. In rural communities with a high burden of HIV infections, many
people cannot afford the transportation to the antiretroviral treatment
clinic, or they are too ill to make the journey. CHWs provide critical
assistance to these communities by traveling to households, provid-
ing medication, and taking care of bedridden patients. They also pro-
vide basic medical assistance in emergencies, including assistance with
childbirth. In these areas, there is often little to no chance of an ambu-
lance arriving. The CHWs are also the first responders in emergencies,
a role that requires both physical and emotional resilience. They often
also provide vital health information and counseling on HIV testing
and maternal health, and they help break down detrimental cultural
myths around healthcare and HIV. Without the intervention of these
women, the state of health in many communities would be disastrous.

3 Mia Malan, “Analysis: Why Policy is Failing Community Health Work-
ers,” Bhekisisa Centre for Health Journalism, September 4, 2014, https://
bhekisisa.org/article/2014-09-04-why-policy-is-failing-community-health-
workers/.
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One of the CHWs told me the reason that she chose to do this work was
because she could not sit by and see her people suffering and dying.

Despite the vital role they fulfill, CHWs constantly find themselves
in a battle with state actors who refuse to recognize them. Since most
CHWs are volunteers, the CHW sector remains largely unregulated
and unprotected by labor laws. Those contracted by non-governmental
organizations or by the state usually earn a meagre stipend. The CHWs
in Free State province are not formal employees of the Department of
Health, but received a stipend of around $67 per month in exchange
for their services. In a crumbling health system, CHWs make an easy
target.

TAC and SECTION27 embarked on a campaign against the Free
State Department of Health to expose the perilous working conditions
of CHWs in the province. Around this time, then—Free State Member of
the Executive Council (MEC) of Health Benjamin “Benny” Malakoane
and his officials decided to terminate the contracts between the Depart-
ment and over 3,400 CHWs with no explanation.

The “People’s Commission of Inquiry into the Free State Health-
care System”* was then launched to provide an open, neutral platform
where users of the public healthcare system and others impacted could
testify about the state of healthcare delivery in the province. The testi-
monies were harrowing. The Commission’s report indicated that, over
the past few years, there had been a “muzzling of public healthcare
practitioners and growing antagonism directed at media from the Pro-
vincial Department of Health.” The number of public sector doctors
working in the province fell by 24% from 2014 to 2015.> The Commis-
sion found that the government failed to protect access to healthcare
services, especially for the poor. It also found that whistleblowing and
even candid engagement with the provincial department was discour-
aged and at times met with severe intimidation.®

At the time, there were pending corruption charges against Benny
Malakoane in a case that was repeatedly postponed and eventually
disappeared. Malakoane was charged with fraud and corruption for
receiving kickbacks worth $878,000 for irregularly awarded contracts

4  Thembeka Gwagwa, Bishop Paul Verryn, and Thokozile Madonko, “Free
State in Chains: Report back from the People’s Commission of Inquiry into
the Free State Healthcare System 7-8 July 2015,” Treatment Action Campaign,
https://staticl.squarespace.com/static/5b9e99f150a54fcdOcce515¢e/t/5d7eafab25
734e4ae9e13409/1568583641551/People%27s+Commissiontof+Inquiry.pdf.

5 Tbid, p.7.
6  Tbid, p.31.



Various views of the hearings conducted at
the People’s Commission of Inquiry.

in the municipality of Matjhabeng when he was municipal manager.”
During his tenure as MEC, the Free State Department of Health was
in a state of turmoil. Investigations revealed that the department had
run out of more than 200 essential drugs and supplies at the provincial
depot.? There was no reprieve in sight.

7 Amy Green, “Fifth Postponement in MEC Malakoane’s Corruption Case,”
Bhekisisa Centre for Health Journalism, August 27, 2014, http://bhekisisa.org/
article/2014-08-27-fifth-postponement-in-malakoane-corruption-case. See
also a video clip from the protest, “Coalition demand justice now for Benny,”
Treatment Action Campaign, May 18, 2016, video, https://www.youtube.com/
watch?v=9LE3ZUIKusY

8  Mia Malan, “DA Reports Free State Health Dept to SAHRC Over ‘Gross
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The struggle against this corruption was intertwined with the
struggles of the CHWs. Many CHWs are elderly women, with the sti-
pend as their sole source of income; most are family breadwinners,
supporting many dependents. Desperate and aggrieved, the CHWs
started organizing and formed a structure within TAC. Many CHWs
were also branch members of TAC, and often mobilized together for
access to greater healthcare services. TAC assisted the CHWs in re-
questing a meeting with the MEC’s office. Letters were written to the
MEQC, the premier of the Free State, and the head of Department of
Health. However, all attempts to negotiate were futile, and promises
made regarding proposed meetings never materialized.’

Desperate and frustrated by the termination of their services, the
shoddy administration of the health care system, and the failure of the
MEC or anyone else to hear their grievances, the CHWs decided to
hold a night vigil at Bhopelo House, the Department of Health’s head
office. Bhopelo House is an old colonial building with dark glass win-
dows that lies at the center of town. From the outside, it looks like a
prison, despite the name “Bhopelo” meaning “life.”

CHW banner: “Vote for health not corruption.”

Over 130 CHWs arrived from different parts of the province
throughout the day. By evening, they were ready to begin their quest
to demand answers. They held hands, sang, danced, and held up card-
board signs and banners that said “Vote for health not corruption.”

Incompetence,” Bhekisisa Centre for Health Journalism, June 24, 2014, http://
bhekisisa.org/article/2014-06-24-00-da-accuses-free-state-health-mec-of-gross-
incompetence.

9 TAC Submission to the People’s Commission of Inquiry into the Free
State Healthcare System, July 7-8 2015.
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The entire city center was brought to a standstill. They hoped the MEC
would meet with them and try to understand their plight. Instead, they
were met by police officers who knew nothing about health and cared
little to understand why they were there.

The police had only one concern; they demanded to know whether
the authorities had been notified about the gathering. There was confu-
sion amongst the protestors about the question — had they not tried to
request a meeting for months? Did they not have the right to protest?
They were not harming anyone or destroying any property and could
not understand why the protest was not allowed. Some TAC members
told the police that they did not know a permit was needed. One of the
police officers shouted that what they were doing was illegal and that
they should go away. Fearful of what might happen next, some of the
CHWs did leave, although there was no transport to take them home
at 2:00 am. Most of the CHWs remained rooted to the ground saying,
“we will not go.” Angered, the police officers called for more vans. If
the women had any fear, it did not show. Before they knew what was
happening, the CHWs were surrounded by police vans and thrown
inside. They were not told where they were being taken.

News of the arrests spread, and more CHWs arrived at Bhopelo
House at sunrise to show their support and anger that their comrades
had been arrested during the night. The singing continued, and the
CHWs, with even greater fervor and raw courage, sang that they too
were willing to face arrest. More police arrived, and without giving
them an opportunity to respond, arrested the second group of CHWs.
We never found out on whose orders the police were acting, only that a
complaint had been received from “higher up” that this protest needed
to be stopped.

Some of the CHWs charged with protesting illegally.
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The Legal Battle Begins

TAC called on SECTION27 to provide legal assistance to the CHWs
who were arrested. We had been working with TAC to help the CHWs
for years. We were aware of the failings of the provincial department,
but we were shocked to hear they would go so far as to arrest CHWs
during the night! We did not have much criminal law experience, but
without the luxury of time whilst these women were behind bars, two
of my colleagues immediately drove to Bloemfontein. It was a daunt-
ing and difficult task for them to find the CHWs, as they were taken
to about five different police stations, and no one knew exactly how
many people were arrested. When they finally arrived at the first po-
lice station, they found that many of the CHWs were kept in small
holding cells, without access to HIV medication, sufficient food, or
proper washing facilities. They requested that they be allowed to ap-
ply for bail for all the CHWs together. Thankfully, after 36 hours, bail
was granted.

After many court appearances, the CHWs were charged for at-
tending a gathering for which no notice was given. Outrage echoed
throughout the country that these innocent elderly women were
charged for protesting the shocking state of healthcare services. Vari-
ous other stories emerged showing patients not receiving food or water
after childbirth, shortages of medicine, and people waiting for several
days before receiving any treatment at public health facilities. It also
emerged that the department was $47,317,000 in debt. Everyone want-
ed to know why the department was in debt, how they could deny the
state of affairs, and if the CHWSs posed such a threat that they needed
to be criminalized.

This media attention only made the public prosecutors more de-
termined to pursue a conviction against the CHWSs, no doubt as a
deterrent to others seeking to display their frustration with the admin-
istration and their abuse of public power. Many times during the trial
our team made it clear to the prosecution that attending a gathering for
which no notice had been given was not a criminal offence. There were
also public outcries and further protests pleading for the state to drop
the charges. They all fell on deaf ears.

Our Constitution provides that “Everyone has the right, peacefully
and unarmed, to assemble, to demonstrate, to picket and to present pe-
titions.” But under the current provincial administration, this was not
the case. A lengthy trial began against 130 women, and no one could
have dreamed that, in our supposedly advanced justice system, the
state stood a chance of convicting them. One woman called to testify



during the trial, Madame Tsiane, took to the stand unshaken by the
intimidating courtroom or judge. She said to the court, “I am a grand-
mother; I left my grandchildren at home while they arrested me.”*°

Protesting in support of those arrested for protesting.

Our team wrote to the head of the prosecuting authority, request-
ing that they drop the baseless case. He responded that there was a
case to be made against our clients. Public faith in our prosecuting au-
thority was almost entirely diminished as the senior prosecutors were
seen as being selected to protect the interests of a few within the ruling
party. We should not have been shocked when the prosecutors insisted
on proceeding. Having a conservative magistrate did not help either.
The CHWSs were convicted of violating the Regulations of Gatherings
Act (RGA) in the Magistrates” Court. They were sentenced to imprison-
ment for three months or a fine of $40. This was a lot of money for the
CHWs, as it was more than half of their monthly income.

The trial magistrate found that the state had proven bey\]Jond a
reasonable doubt that all the CHWs had attended a gathering for which
no prior notice was given to the responsible officer, thus contravening
section 12(1)(e) of the RGA, which states that any person who convenes

10  Patricia Tsoaeli and Others v S, Case No. 21/939/2014. Appeal: Patricia Tsoae-
li and Others v the State, High Court of South Africa, Free State Division, Bloem-
fontein, Appeal No. A222/2015. See also “Victory at last for #BopheloHouse94:
Long live democracy and the right to protest,” Joint statement by the Treat-
ment Action Campaign and Section27, November 17, 2016.
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or attends a gathering prohibited in terms of the Act is guilty of an of-
fence. It also states that a convener of a gathering must give notice of
their intention to hold the gathering to a responsible officer. It was on
this basis that the court deemed the CHW gathering to be “illegal.”

For perhaps the first time, the CHWSs had access to legal repre-
sentation and expressed their belief that SECTION27 would win their
case. As a social justice organization with strong moral convictions, we
too believed it to be a winnable case. The failure at the Magistrate’s
Court was a blow, but the battle was not over. We took the case on ap-
peal to the High Court, arguing that the CHWs did not commit a crime.
After the appeal, they were vindicated.

In the High Court, we argued that the conviction violated the prin-
ciple of legality and should be set aside. Arresting the CHWs violated
their right to protest. The government’s case was that, even though
the RGA does not define the word “prohibit” or state that attending a
gathering without prior notice is an offence, it was inferred from the
tenor of the whole Act. The state’s counsel persisted that failure to give
prior notice resulted in gatherings being “automatically prohibited.”

The purpose of the RGA is to regulate public gatherings and dem-
onstrations. In the past, the responsibility to approve gatherings rested
with magistrates, with the police playing a major role. The Riotous As-
semblies Act 17 of 1956, the Suppression of Communism Act 44 of 1950,
and the Internal Security Act 74 of 1982 were the three central pieces
of legislation enabling the state authorities to prohibit and criminalize
marches, gatherings, and demonstrations." The apartheid regime used
them to ensure that protests were as restrictive as possible, with exces-
sive force used by the police to curb social resistance.

The misnomer in comparing the apartheid legislation with the cur-
rent RGA framework is that the old order would criminalize a gather-
ing only if attended after it was prohibited, not for failure to give notice.
Section 57 of the Internal Security Act stipulated that any person who
convened, publicized, or attended a gathering after its prohibition was
guilty of an offence unless they could prove that they did know about
the prohibition.

A report compiled by a Study Group on Freedom of Association
and Freedom of Assembly, commissioned by the African Commission
on Human and People’s Rights, emphasized that the proper purpose
of the notification regime is to enable the state to meet its obligations to
facilitate the gathering. It is not meant to limit the right to freedom of
assembly. It concludes that

11 S v Tsoaeli at para. 18.



in the case of small public gatherings or gatherings leading to no disrup-
tion to others, no notification should be necessary. Core to the idea of a
notification regime is that no sanctions be imposed merely for failure to
notify, as to do so would be to punish people for exercising their right.
Rather, sanctions may be imposed only when lack of notification is com-
bined with demonstrable harms. Similarly, no assembly should be disper-
sed for failure to notify."

The CHWs would not have caused any harm during their protest.
Nevertheless, they were arrested and convicted.

In the Tsoaeli case, the court applied an interpretation in line with
Section 39(2) of the Constitution, which requires that, when interpret-
ing any legislation, a court must promote the spirit, purport, and ob-
jects of the Bill of Rights. The judge of the High Court agreed with our
argument and set aside the convictions. The High Court found that
the RGA does not provide for a summary prohibition of a gathering.
Instead, it provides for a consultative process through the creation of
a “safety triangle” between the convener, a local officer, and an autho-
rized member of the South African Police Service (SAPS). The judg-
ment said that a provision that allows for peaceful protestors to risk
losing their liberty for up to one year and get slapped with a criminal
record undermines the spirit of the Constitution.

Inside the courtroom at the appeal.

The State of Protest

A regime that criminalized protestors was not unique to the Free State.
Other parts of the country were also criminalizing protestors under the
guise of formalistic distortions of the RGA. There was also excessive
force used by police officials. The visible culmination of this was the
Marikana Massacre in 2012. Following an intense week-long protest
at the Lonmin platinum mine, the SAPS opened fire on the crowd of

12 S v Tsoaeli at para. 69.
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mineworkers. They killed 34 and injured 78. Then, 250 miners were
arrested.”

In 2016, the Fees Must Fall movement saw widespread student
protests against increases in tertiary institution fees. During that dem-
onstration, police launched stun grenades into the crowd and arrested
many students.

In the Western Cape, in the case of Mlungwana and 9 Others v The
State and Another, the court dealt with a provision criminalizing the
convening of a gathering for which no notice had been given." In this
case, social justice activists were arrested after protesting against the
state of sanitation facilities in the informal township of Khayelitsha. In
its judgment, the court expressed that the lessons of our history remind
us that we will never allow the people’s right to freedom to be taken
away and there is inherent power and value in freedom of assembly
and demonstration. These are tools of democracy used by those who
may not have access to other means of making their democratic rights
count.’

The court also spoke about the criminalization of the leaders. If
criminal sanctions are imposed on members or leaders of the organiza-
tion that convened the gathering, the purpose is likely to be disrupted.
If sanctions are aimed at the convener instead of the gatherers, the im-
pact of the arrest and incarceration will, without a doubt, filter through
to the gatherers and community. It must be accepted that the conve-
ners would be “ngabo abahlabe ikhwelo” (they are the ones who made
the clarion call for action).

Jane Duncan, Professor at the University of Johannesburg, points
to fundamental shifts in the coercive capacities of the state, away from
overt repression and towards less visible, more pre-emptive forms of
repression. She attributes this change to three indicators. The first is the
change from human intelligence to signals intelligence."” In 2003, then
president Thabo Mbeki issued a directive requiring an expansion of the

13 South African History Online, “Marikana Massacre 16 August 2012,”
http://www.sahistory.org.za/article/marikana-massacre-16-august-2012.

14  Miungwana and Others v S and Another (A431/15) [2018] ZAWCHC 3;
[2018] 2 All SA 183 (WCC); 2018 (1) SACR 538 (WCC) (24 January 2018). See
also Mlungwana and Others v S and Another (CCT32/18) [2018] ZACC 45; 2019 (1)
BCLR 88 (CC); 2019 (1) SACR 429 (CC) (19 November 2018).

15 Mlungwana and Others v S and Another (A431/15) at para. 63.
16 Mlungwana and Others v S and Another (A431/15) at para. 83.

17 Jane Duncan, “Is South Africa Reverting to a Repressive State?” Inaugural
professorial lecture, Council Chambers, University of Johannesburg, 13 July
2016, https://www.uj.ac.za/newandevents/Documents/2016/Is-South-Africa-
reverting-to-a-repressive-state.pdf.
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National Intelligence Agency’s mandate to include political and eco-
nomic intelligence. It later emerged that intelligence operatives were
embroiled in internal factional battles in the African National Congress
(ANC). When Jacob Zuma came to power, the domestic and foreign
intelligence services were centralized into the State Security Agency
(SSA). A high-level review panel report on the SSA confirmed shocking
illicit activities during the Zuma years, which showed politically moti-
vated operations, corruption, and a disregard for the rule of law. It was
also used to serve the personal political interest of former President
Zuma. SSA agents stole money and ran illegal covert operations. The
report also suggests that the SSA influenced the media and spied on
civil society organizations.'® In 2016, a former crime intelligence officer
was charged with illegal surveillance of journalists."

The second indicator is the shift from militarized policing to in-
telligence-led policing. This policing model uses risk assessment as its
main tool to direct decisions about where and how to intervene. The
SAPS used intelligence-led policing because police violence erodes
trust between the police and communities. This form of policing, how-
ever, encourages problematic profiling of individuals or social groups
thought likely to resort to crime, which leads to stereotyping.

The third indicator is the increasing use of pre-emptive methods to
contain protests through manipulations of the RGA. The goal is to pre-
vent protests from spilling out onto the streets (as is evident from the
Tsoaeli and Mlungwana cases). Between 1997 and 2013, the SAPS Inci-
dent Registration Information System (IRIS) recorded 156,230 “crowd
incidents.” Of which, 90% were classified as “crowd peaceful” and 10%
as “crowd unrest.”

A research study on the right to protest in eleven municipalities
collected and logged data on gatherings and protests between 2008 and
2013. This data revealed that most protests are peaceful and uneventful,
unlike the dominant image in the media. The security cluster can use
images of marauding mobs to create panic, turn the public against pro-
testors (even those whose demands are legitimate), and justify height-
ened security measures against them. Yet, despite protests remaining

18  Pieter-Louis Myburgh, “The Real Rogue Unit: Jacob Zuma and his State
[Capture] Security Agency’s Nine Wasted Years of Impunity,” Daily Maverick,
March 11, 2019, https://www.dailymaverick.co.za/article/2019-03-11-jacob-zu-
ma-and-his-state-capture-security-agencys-nine-wasted-years-of-impunity/.

19  Busi Mtabane, “Statement: R2K GP continues to picket outside Pretoria
Specialized Commercial Crime Court!” Right 2 Know, September 12, 2016,
http://www.r2k.org.za/2016/09/12/statement-r2k-gp-continues-to-picket-
outside-pretoria-specialized-commercial-crime-court/.
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largely peaceful, all municipalities surveyed instituted unreasonable
restrictions on the right to protest.?

In South Africa, the political powers are aware that they cannot
engage in open repression. But informal repression is evident through
the silencing and arrest of activists who raise awareness of the short-
comings of the political elite. At the local level, political assassinations
of activists who oppose mining interests or fight for the rights of in-
formal shack dwellers have been seen.?! The national government dis-
tances itself from these incidents and refuses to take accountability or
acknowledge the political connection to the unrest.

Personal Liability in the Public Interest?

Following the High Court victory for freedom of expression and the
right to health, the CHWs celebrated. Finally, they felt like the law was
on their side. Filled with exaltation, our legal team began proceedings
to sue the Minister of Police and prosecuting authority for the unlawful
arrests and malicious prosecution. On the surface, it looked like a clear
case of abuse of public power, which demanded that the officials be
held accountable for their actions. If this claim were successful, each of
the CHWs would have been entitled to a small monetary award. After
some procedural difficulties emerged as the case for damages began,
we realized that we would not be able to, in good faith, go ahead with
the civil suit. To be a lawyer in the public interest is to constantly be
conflicted between serving the needs of your client versus advancing
the system for greater societal good. Sometimes we are fortunate and
these two ideals meet, but most times they do not.

In the case of the criminal appeal against the convictions of the
unlawfully arrested CHWs, overturning their convictions was clearly
in the public interest to affirm the rights to protest and to health. Al-
though we had hoped to be able to hold the state and the prosecutors
accountable for their actions in a civil case, the practicalities were more
complex. Even today, I have mixed feelings about whether such ac-
tion would have caused the state to treat protestors with greater cau-
tion and respect in the future. Unfortunately, we did not have enough
facts to test this challenge. We commissioned an opinion from a senior

20 Duncan, “Is South Africa Reverting,” p. 8.

21  For example, the 2014 murder of Abahlali baseMjondolo (AbM) activ-
ist Thuli Ndlovu by ANC councilors in KwaZulu-Natal. See Daneel Knoetze,
“ANC Councillors in Dock for Murder of Activist,” Ground Up, March 20,
2015, https://www.groundup.org.za/article/anc-councillors-dock-murder-
activist_2775/.
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public interest lawyer, who told us that, considering the common law
on these issues, our chances of success were slim. It was painful to ac-
cept this, and even harder to tell it to the CHWs.

At our meeting in Bloemfontein, I explained the steps we had
taken and the opinion we received. I was ready to take the hits from
our clients. They asked many questions, mostly for clarity, but a few
accusatory. Finally, Maria stood and spoke on behalf of the group. She
thanked us for everything we did to help them throughout the case,
but said that they were tired of the process and thought the matter
should be put to rest. She said that, as poor people, they never believed
that the government was on their side, so it was easy for them to let
go and try to move on. I had no words. Thankfully, Mark stepped in
and addressed the group. He reminded them that they were not alone
in their struggles. We would do everything in our power to help them
in their fight for recognition and employment, and to demand that the
government remove their criminal records.

Aluta Continua

What may have been a legal defeat for monetary compensation, upon
further reflection, achieved outcomes that were far greater. We achieved
sustained community mobilization at a critical point in our country’s
history. Some major successes were achieved through this case and
campaign. In April 2018, an official national policy recognizing the role
of CHWs in district health teams was passed. In the Free State, many of
the CHWs now have formal employment contracts. This victory would
not have been achieved without the mobilization of the CHWs and the
consistent pressure placed on the administration by TAC.

Another important victory was that the MEC of Health in the Free
State province resigned following mass public pressure. Unfortunate-
ly, the state of health in the province has not recovered from the reign
of poor administration. But, as South Africa moves into a new ANC
dispensation following the resignation of Jacob Zuma, we can only
hope that the days of hostility against civil society are numbered. Vari-
ous commissions have been set up over the past year to investigate al-
legations into state capture by political elites. Allegations by brave civil
society activists that state resources were being looted by government
officials at the expense of the poor have now been confirmed.

As South Africa moves toward the implementation of universal
health coverage, spaces for civil society have opened just enough for
the perception of consultation to be present. But this, at least, is the first
step: a state willing to engage with activists instead of criminalizing
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them. Whether this will translate into concrete change for CHWs like
Maria, only time will tell. But, if they can remain optimistic, then so

can L.
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The Dark Side of the Food Industry:
Seeking Civil Society’s Silence

Slavenska Zec



Baby bottles are outdated. Today, we must embrace the
changes offered by the food industry. A mother giving her baby a bot-
tle filled with Coca-Cola — not milk — is no surprise. In fact, this is
quite usual in Argentina. I've often wanted to ask the parents about
the reasoning behind giving their newborns six tablespoons of sugar
per bottle. To my surprise, they say this was some kind of “reward.”
However, far from giving kids “joy,” “inspiration,” or “dreams and
desires” (common advertising phrases used by these companies), what
they are drinking is, among other things, corn syrup, ammonium and
sulfides, phosphoric acid, and an increased risk of diabetes mellitus in
the medium term.! In the case of children, drinking 600 mL of Coca-
Cola is equal to twelve tablespoons of sugar, which is 325% to 425% of
the maximum daily intake.?

In my country, as in many others, Sundays are dedicated exclu-
sively to family meals. For breakfast, we have the most coveted assort-
ment of baked goods: scrumptious butter medialunas (half-moons) and
warm criollitos (flaky buns). The former is an Argentinian rendition of
the croissant, and are usually sweet. Criollitos, of different varieties, are
more common in Cérdoba than in the rest of Argentina and are an
ideal companion for mate (a herb-infused hot drink). Thus, the day be-
gins with mountains of fat, sugar, and calories.

Then comes the most important thing. Sunday’s asado (fire-roasted
meat) is a sacrament for all Argentinians. And because we like to stand
out and occupy the top positions, we lead the world in red meat intake.
The ritual begins with a picada, which involves countless sausages, deli
meats, and cheese. And, although the WHO informed us that eating

1 El poder del consumidor [The power of the consumer], “Radiografia
de... Coca-Cola (600 ml)” [X-ray of ... Coca-Cola (600 ml)], Dec. 18, 2013, http://
elpoderdelconsumidor.org/analisisdeproductos/radiografia-de-coca-cola-
600-ml/

2 Ibid.
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processed meat in excess increases the risk of cancer, we just look the
other way. A picada would be nothing without bread made with refined
flour, which, of course, contains little in the way of fiber and vitamins.
However, the real delicacy is achuras (offal). From Araucanian heritage,
the word means “what is not good” or “what is left over and thrown
away”: animal viscera. Even so, they are a delicacy for us Argentinians.
Chinchulines (beef’s small intestine), the large intestine, or the kidneys
are some of the preferred offal together with the feast’s vedette: gizzard.
What used to be the first thing to be discarded is now popular and es-
sential in any asado. But let’s not forget the cherry on top: the world’s
most famous dark sugary soft drink, with a perfect record of attendance
at the family table on Sundays. The little ones have priority and are
always served first. And, if they behave well, they are promised the
most delicious and tempting dessert: ice cream. Even better in winters,
because “buy one, get one free” sales of this product are everywhere.
The ideal combination of sugar and fat, perfect to end the feast.

Scanning supermarket shelves for healthy food is not an easy task.
In my case, it’s a lost cause. I ignore what these “foods” actually con-
tain. With seductive labels and messages claiming to be something they
are not, they entice me to buy. In the dairy section, next to the milk,
we find boxes imitating milk, but far from it. Much cheaper than ac-
tual milk, the packaging reads “dairy product.” Similarly, some grated
cheeses are actually “cheese flavored” processed breadcrumbs or sem-
olina, or products with such fine print that you need a magnifying glass
to read the label. With good vision, we can read others that say “grated
cheese flavoring.” It's the same with various yogurts, which hide be-
hind being a “yogurt-based drink.” Beside traditional coffee, we have
its evil twin. The only similarity is the packaging; it’s really “powder
to prepare a coffee-based drink with dyed glucose syrup.” Would you
like wholegrain bread with that? Be careful, because if you misread the
label, you might never discover that you're buying dyed white bread.
If you pay attention, the cheaper honey, next to the real one, is a “high-
fructose based food,” or fake honey. The picture is clear. Nowadays, we
do not eat to feed ourselves, but rather to feed the big corporations that,
from above, order us what to consume. We do not know the contents of
the food we eat, and attempting to find out is almost impossible for an
ordinary citizen who is not a nutritionist.

Fake promises are also frequent. Food advertising is deceiving,
even though current regulations forbid “false statements or mislead-
ing information that may induce or lead the consumer to error.”? But

3 Art. 1010 of the Civil and Commercial Code of Argentina.



companies take advantage of the lack of control to violate the rules es-
tablished by the Argentinian Food Code and other laws. Furthermore,
the flexibility of law and legal voids create a perfect smokescreen to
mislead the consumer. The Argentinian State has actually failed to
comply with the obligations of various international treaties. In turn,
the industry’s voluntary agreements are not effective, allowing it to
violate the rights of the most vulnerable.

In this way, the most affected are children and teenagers, exposed
to this kind of manipulation from a young age. One study showed
that 90% of the cereals, desserts, and cookies that children eat are un-
healthy.* The advertising for these products directly influences chil-
dren’s consumption preferences, resulting in more child obesity.

It took me a long time to realize the link between poor nutrition and
adverse health effects. Fortunately, at FUNDEPS® we have been address-
ing public health issues, especially a healthy diet, for several years, lift-
ing the veil of ignorance on this issue. The more I research, the more I am
concerned about the lack of information we receive on the food offered
by large supermarket chains and fast food restaurants and how difficult
it is to find this information. It never ceases to amaze me that an activity
as essential as eating has so little space on the political agenda.

The obesity epidemic is rapidly spreading in our region, and it
is not exclusive to higher-income countries. On the contrary, poverty
leads to poor nutrition. Poor people cannot afford to eat well, so cheap-
er, unhealthy food appears. In addition to being more affordable and
tempting, fast food contains products high in saturated fat, sugar, and
sodium. Fresh fruits and vegetables are a luxury beyond their reach. As
reported by the Pan-American Health Organization,

It can be said that the poor do not eat what they want or what they know
they should eat, but what they can. Restrictions to food access determine
two simultaneous phenomena, which are two sides of the same coin: poor
people are malnourished because they do not have enough to eat and are
obese because they eat poorly, with a significant energy imbalance. The food
they can afford includes industrialized, mass-produced, undifferentiated,

4 FIC Argentina, FUNDEPS Argentina, and the Catholic University of San-
ta Fe, “El engafio oculto detras del etiquetado de alimentos” [The hoax behind
food labeling], Nov. 23, 2017, http://www.fundeps.org/el-engano-oculto-de-la-
industria-detras-del-etiquetado-de-alimentos/

5 FUNDEPS is a non-profit organization that researches, advocates, and
develops strategic litigation to achieve the creation of public policies that en-
sure sustainable development. Thus, its actions promote the defense of human
rights at a local, national and regional level, while fostering participatory de-
mocracy to create dialogue where different opinions are heard, and public poli-
cies are constructed based on collective agreements.
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and cheap products. In the metropolitan area of Buenos Aires, Argentina’s
central cluster, the prices of fruit and vegetables, lean meats, and dairy tend
to increase above the inflation average. Facing this situation, poor people
select food rich in carbohydrates, fat, and sugar, which prevents them from
achieving adequate nutrition but satisfies their appetite.®

In this context, several human rights activists, doctors, journalists,
and civil society organizations began warning consumers about the ad-
verse health effects of this food and the abusive practices of the food in-
dustry regarding consumers’ right to health and access to information.
The battle to limit these practices is constant. It implies supporting the
State in establishing a series of policies, such as efficient, clear labeling
of products, taxing junk food, and restricting processed food advertis-
ing targeted at children and teenagers.

Despite the efforts of some countries to find solutions, however,
the power of the food industry keeps growing. Like a giant, it ravages
everything in its wake, committing abuses against civil society. In this
chapter, I compare cases from three countries in the region where many
researchers and activists have been victims of a food industry that has
hindered their work or prevented the adoption of public health mea-
sures. Industry has used novel methods, including spying on activists,
indirect censorship of awareness campaigns, financing highly ques-
tionable research, and more. Finally, I will highlight the efforts of some
Latin American governments that, by implementing effective public
policies, have attempted to counter the impunity that the food industry
has enjoyed for all these years; which proves that, despite everything,

there is still “evidence for hope.””

Argentina: No Conflict, No Interest?

Argentina won the gold medal for obesity of children under five in
the region, awarded by the Panorama of Food and Nutritional Safe-
ty.® As mentioned above, experts warn that both overweight and obe-
sity are problems, primarily affecting children and teenagers from the

6  Manuel Pefia and Jorge Bacallao (Eds.), La obesidad en la pobreza: un nuevo
reto para la salud piiblica [Obesity and Poverty: A New Public Health Challenge]
(Washington, DC: Pan American Health Organization, 2000), p. 13. http://iris.
paho.org/xmlui/handle/123456789/4006

7  Following the title of the book by Kathryn Sikkink and C. B. Walling
(2018).

8  FAO, OPS, WFP, and UNICEEF, Panorama de la Seguridad Alimentaria y Nu-
tricional en América Latina y el Caribe [Overview of Food and Nutrition Security
in Latin America and the Caribbean] (Santiago de Chile, 2018), http://www.fao.
org/3/CA2127ES/ca2127es.pdf
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most vulnerable sectors. Famine, obesity, and poverty are three of the
scourges that most afflict children in our times.

The current statistics are embarrassing; one out of every three peo-
ple in Argentina is poor. This means that about 12 million Argentines
do not manage to put what they need to survive into their mouths ev-
ery day.’ As if this were not enough, overweight and obesity in teenag-
ers has increased by 16% and 34%, respectively. One out of every four
school-age students is overweight. Despite Argentina’s gold medal of
shame, other Latin American countries are hotly vying for silver and
bronze. Between 20-25% of Latin American children and teenagers are
overweight or obese and these levels are increasing.”

And at this point, I must insist on what is already apparent. Food,
obesity, and the marketing of products that contain little real food are
closely linked. The food industry invests more in advertising and mar-
keting than any other sector in the world. With these powerful, effec-
tive weapons, they try to convince us that we are free to make our own
decisions, when in reality we are victims of the art of persuasion, se-
duced by creative marketing experts. In this way, we and our children
become perfect puppets of the big food companies. But fortunately,
civil society organizations can open our eyes to these issues, right?

When we hear about NGOs or civil society organizations (CSOs),
most of us think of groups that fight for just causes, based on principles
of transparency, acting with integrity for the benefit of society. This is
not always the case. Unfortunately, some “facade groups” addressing
certain issues — such as healthy eating or tobacco — are financed by
industry to hinder progress, co-opt the debate, defend the interests of
corporations, and question scientific research that concludes that cer-
tain products are harmful to people’s health. Indeed, the mechanisms
used by industry are numerous and varied. From censorship, lobby-
ing, and strategic litigation, we move on to what now concerns us:
the financing of “bad” CSOs to interfere with specific public policies.
These associations, also known as “facade groups,” are “fake CSOs”

9  INDEC, “Incidencia de la pobreza y la indigencia en 31 aglomerados ur-
banos” [Incidence of poverty and indigence in 31 urban agglomerates], Informes
Técnicos 1, no. 180/Condiciones de vida 1, no. 12 (Buenos Aires: Instituto Nacional
de Estadistica y Censo [National Institute of Statistics and Censuses], 2017),
https://www.indec.gob.ar/uploads/informesdeprensa/eph_pobreza_01_17.pdf

10  Federacién Interamericana del Corazon Argentina [Inter-American Heart
Federation Argentina], “Se aprob¢ el Plan de Accién para la Prevencién de la
Obesidad en la Nifiez y la Adolescencia” [The Action Plan for the Prevention
of Obesity in Children and Adolescents was approved], Oct. 3, 2014, https://
www.ficargentina.org/se-aprobo-el-plan-de-accion-para-la-prevencion-de-la-
obesidad-en-la-ninez-y-la-adolescencia/
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subsidized by industry, which use the prestige and position of these
so-called non-profit groups to defend their interests covertly.

Under these circumstances, it is essential to uncover the conflicts of
interest and danger generated by these situations. The importance of
exposing these fake CSOs lies in the fact that they pose as researchers
or experts in the field while speaking, without saying so, with the voice
of the industry from which they obtain funding to defend industry in-
terests. In other words, they confuse and hinder the development of
effective public policies.

In 2015, the director of the Latin American Nutrition Society (SLAN)
received a letter from the most prestigious researchers in the region
saying, “We have an epidemic of chronic non-communicable diseases
related to unhealthy diets. It is therefore problematic that many of the
corporations in the food and beverage industry that contribute to this
problem are themselves sponsors of nutrition conferences. [...] These
corporations’ decision to sponsor is motivated by the need to protect
their interests and to link their increasingly threatened brand image
with a message of health and well-being.”"! Following this, a commis-
sion was created, entrusted with the mission of developing a code to
manage conflicts of interest. In 2018, a conference was announced with-
out the sponsorship of the usual brands."

There are many similar cases in Argentina. The first International
Nutrition Congress was held in Buenos Aires in October 2017. Despite
being filled with researchers and scientists from all over the world
whose work is aimed at promoting “real” foods, the congress was a
scandal. The registration fees were very high and yet crumbly sand-
wiches of something that seemed to be ham and cheese, and an “open
bar” of Coca-Cola and water, were offered as meals. It was not long
before the complaints came in. Participants uploaded photos on social
media denouncing the situation and sent letters to the organizing com-
mittee expressing their deep disappointment. On the one hand, partici-
pants were upset by the sponsorship from the sugary drinks industry.
On the other hand, the food offered should have been a clear reflec-
tion of what participants were promoting in the conference rooms —
good nutrition. Having sugary drinks at health and nutrition events,
they said, is inconsistent with the recommendations of the World
Health Organization and the efforts of many countries to reduce their

11 Soledad Barruti, “El camino hacia una nutricién sin marcas” [The path
to brand-free nutrition], La Nacion, Oct. 1, 2017, https://www.lanacion.com.
ar/2074136-el-camino-hacia-una-nutricion-sin-marcas

12 Ibid.
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consumption. Also, they stressed the obvious lack of consideration for
the effects of the food offered on health; nor was such a menu sensitive
to people who do not eat meat for personal or religious reasons. They
also warned that the packaging created a large amount of unnecessary
plastic waste. They were outraged and frustrated because all of this
ran completely contrary to what conference participants themselves
promoted as nutrition.

Subsequently, El Clarin, one of the largest newspapers in Argen-
tina, published an article interviewing different people from the food
industry who defended the consumption of processed foods. They
claimed that these foods should not be associated with obesity and
could be part of a healthy diet. In this line of argument, contradicting
PAHO’s recommendations, Julie Miller Jones pointed out that it was “a
misconception to believe that obesity and chronic diseases are related
to the level of processing.”* Susana Socolovsky, president of the Ar-
gentine Association of Food Technologists (AATA), described PAHO's
Nutrient Profile Model as “controversial,” implying “an unjustified de-
monization of processed foods.”

Similarly, institutions such as the Environment and Natural Re-
sources Foundation (FARN), which receives funding from companies,
participates in government spaces by bringing false arguments to the
discussion tables, thus deterring the implementation of public policy. So,
who funds the research of scientists and nutritionists? Danone, for ex-
ample, funded research on the benefits of yogurt intake.! Ironically, salt
packages bear the seal of the Argentinian Nutrition Society, although
they recommend that we consume less salt. We should be wary of nu-
tritionists who favor “moderate” consumption, who argue that food
should not be demonized, that the pleasure of eating everything should
be legalized, and who attempt to disprove the risks of consuming ultra-
processed food, thus shifting responsibility onto the consumer.

Another compelling case is that of the Buenos Aires program
“Mi Escuela Saludable” (My Healthy School)”® and the International

13 ElClarin, “Expertos defienden los alimentos procesados” [Experts defend
processed foods], Oct. 16, 2017, https://www.clarin.com/sociedad/expertos-
defienden-alimentos-procesados_0_rkJoRfM6b.html

14  Nancy Babio Sanchez, Guillermo Mena Sanchez, and Jordi Salas-Salvado,
“Nuevas evidencias cientificas sobre el beneficio del consumo de yogur” [New
scientific evidence on the benefit of yogurt consumption], Faculty of Medicine
and Health Sciences, Rovira i Virgili University, Spain, http://www.iispv.cat/
media/upload//arxius/VARIS/Monografico_beneficios_yogur_AF.pdf

15 City of Buenos Aires, “Mi escuela saludable” [My healthy school],
http://www.buenosaires.gob.ar/vicejefatura/desarrollosaludable/mi-escuela-
saludable
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Life Sciences Institute (ILSI), an organization that advertises itself as
an international non-profit scientific integration institution dedicated
to promoting public health worldwide. However, ILSI is funded by
companies in the food and agribusiness industries: Arcor, Basf, Bayer,
Chacra Agricola Santa Rosa, Coca-Cola, Dow Agrosciences, DSM Nutri-
tional Products, Mondelez, Monsanto, Publitec Editora, Syngenta Agro,
and Syntech Research.' So, how can an institution funded by companies
whose ultimate goal is to increase the sales of their unhealthy foods, and
thus their profits, contribute to healthy eating projects?

This school nutrition program “seeks to improve eating and physi-
cal activity habits to slow progress and decrease the prevalence of over-
weight and obesity; and contribute to improving the quality of life of
the educational community.”” ILSI was hired to conduct a field study
to survey children’s eating habits and take their body measurements
(weight, height, etc.) in the public schools of the city. Strikingly, this
education program, which sought to promote healthy eating, did not
interfere in practice since it did not alter the menus of school cafeterias.
The first flaw is apparent: How can theoretical food education work if
it does not include real food in its proposal?

The Buenos Aires Legislature enacted law 3704/10 aimed at pro-
moting a varied, safe, healthy diet for school-age children and teen-
agers through promotion and prevention policies.’® The law provides
that the Ministry of Education is the authority responsible for imple-
menting school food programs. The program “Mi Escuela Saludable,”
inaugurated in the framework of this law, however, has no authority
to intervene in school lunches.

Thus, companies in the food and agribusiness industries visit
schools disguised as NGOs and use children as research subjects to
free themselves from guilt. This research will be used to design future
public policies. This is as absurd as trying to solve the problem of obe-
sity without changing eating habits. Meanwhile, in Argentina, the pro-
motion of healthy eating found no effective policies other than a few
cafeterias that claim to be healthy but are more of the same. School caf-
eterias are far from meeting PAHO/WHO recommendations and serve
merely to alleviate hunger, not to nourish. While independent science
has found that the key problem behind obesity is junk food, compa-
nies instead assert that the real cause is lack of exercise. In this way,

16 ILSI, “Miembros” [Members], International Life Sciences Institute, http://
www.ilsi.org.ar/index.php?com=miembros

17  City of Buenos Aires, “Mi escuela saludable” [My healthy school].
18  Law No. 3704/10.
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the ubiquitous industry tries to offer new ways to encourage physical
activity.

The conflict of interest here is apparent. Industry meddles in health
and nutrition discussions by funding research and sponsoring confer-
ence speakers to contradict scientific evidence and WHO principles re-
lated to healthy eating. According to nutritionist Marion Nestle, “The
industry’s efforts to influence nutritional recommendations to the pub-
lic and establish an image of its products as nutritious go beyond lob-
bying Congress and government agencies. They go right to the core of
nutrition as a profession. They engage experts, especially academics, in
an explicit corporate strategy.”” The need to clean up scientific spaces,
together with the need to protect access to transparent and accurate in-
formation from these conflicts of interest, are indispensable in achiev-
ing progress in public health.

The Right to Know What You Eat:
Espionage and Sponsored Science

As we now know, the food industry is very adept at preventing access
to accurate information about the products we consume and uses dif-
ferent, ingenious methods to achieve this. Specific cases include un-
ethical research financed by industry, espionage on activists in Mexico,
and “indirect censorship” of awareness campaigns in Brazil. Not sur-
prisingly, it is not the only industry which does so; many industries
finance research carried out by renowned scientists to obtain results
favorable to their interests. The tobacco and pharmaceutical industries
are two of the worst offenders.

Unethical Research in the United States

After three prestigious scientists from Harvard University published
a misleading report on the (low) impact of sugar on people’s health in
the New England Journal of Medicine, the University of California ana-
lyzed internal documents and reports from the former Sugar Research
Foundation (now called the Sugar Association).” They found that the
institution had disbursed $50,000 to pay for the study, but the source
of the funding was not reported in the article. The response from the

19  Marion Nestle, Food Politics: How the Food Industry Influences Nutrition and
Health (Berkeley: University of California Press, 2013).

20  Cristin E. Kearns, Laura A. Schmidt, and Stanton A. Glantz, “Sugar In-
dustry and Coronary Heart Disease Research: A Historical Analysis of Internal
Industry Documents,” JAMA Internal Medicine 176, no. 11 (2016): 1680-1685,
https://doi.org/10.1001/jamainternmed.2016.5394
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funder was swift, saying simply that, at the time, medical journals did
not require information about funding sources. Still, it maintains that
sugar “does not have a unique role as a cause of heart disease.”

Corrupt scientists selling their knowledge is nothing new. Unfor-
tunately, acting as a spokesperson to proclaim the supposed benefits
or minimize the adverse effects of certain foods has become common
practice. These experts are often hired to tour different countries to
undermine regulatory measures on healthy eating. Thus, with indus-
try cooperation, some scientists are funded to carry out nutritional
research that unfailingly yields beneficial results for the corporations.
A few years ago, The New York Times revealed how Coca-Cola, the
world’s largest sugared beverage company, was financing scientific re-
search that attempted to disassociate Coke from being a leading cause
of the obesity epidemic.”! The research aimed to convince consumers
that the “real” solution to obesity and noncommunicable diseases was
simply to engage in more physical activity without worrying so much
about what they eat. For them, nutrition and healthy eating were not
determinants of health, in clear contradiction to the weight of scientific
evidence. While admitting the health benefits of physical activity, evi-
dence shows that this is not enough to counteract the harm produced
by sugary drinks.

A similar case occurred with confectionery producers, who funded
the “scientific discovery” that children who consumed candy tended
to have a lower incidence of overweight or obesity. In response, the
Associated Press discovered that the study was funded by a group rep-
resenting Butterfingers, Hershey, and Skittles, three popular confec-
tionery brands. Once again, the industry attempted to distort scientific
research in its favor.

It seems that economic benefit is the only goal of those in power.
Their methods? Misleading advertising, unethical scientific studies, and
various marketing techniques that try to sell us little colored mirrors as
if they were gold. Due to this manipulation, consumers, deprived of any
real information, are unaware of their permanent vulnerability. Thus,
the credibility and trustworthiness of medicine and nutrition are put to
the test. The general public has less access to reliable information and
is so confused that no one knows what they are consuming anymore.
Meanwhile, the State does nothing to counteract this.

21  Anahad O’Connor, “Coca-Cola financia a cientificos que buscan expli-
caciones alternativas para la obesidad” [Coca-Cola funds scientists seeking
alternative explanations for obesity], The New York Times en espaiiol, Aug. 20,
2015,  https://www.nytimes.com/es/2015/08/20/espanol/coca-cola-financia-a-
cientificos-que-buscan-explicaciones-alternativas-para-la-obesidad.html
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Espionage in Mexico

Espionage is another strategy used by the food industry to violate the
rights of activists working to defend the right to healthy food. Not just
in the movies or on television, this real-life espionage is stranger than
fiction. One target was three fervent health promoters trying to curb the
severe epidemic of obesity that afflicts Mexico, including implementing
front label warnings and a tax on sweetened beverages. Alejandro Calvil-
lo (director of El Poder del Consumidor [The Power of the Consumer]),
Simén Barquera (researcher at the National Institute of Public Health),
and Luis Encarnacién (then director of Fundacién Midete [Foundation
Midete]) all had their essential human right to privacy violated. During
July and August 2016, all three received messages on their cellphones
with links that infected the phone with surveillance malware. The at-
tackers gained privileged access to the device, including stored docu-
ments and photos; they could use the camera at will and even track the
phone’s location, among other things.? “Alejandro, I'm sorry, my father
just passed, we're in a bad situation. Here are the details of the funeral
for you to attend,” said one message with the spyware link. Another
message accused the victim of having an extra-marital relationship, in-
cluding the link to the (non-existent) photos that corroborated it.

In 2014, the State of Mexico had approved a tax on sugary drinks
in an effort to stop the obesity problem seriously affecting the coun-
try. The tax had positive effects: consumption decreased by 12% in De-
cember 2014 and the intake of healthier options increased.” The three
individuals targeted were working to double that tax. Experts recom-
mended a levy of at least 20% of the price of the product,® to which the
affected industries wanted to respond.”

22 Nicole Perlroth, “Programas de espionaje fueron usados contra promo-
tores de un impuesto a los refrescos en México” [Espionage programs were
used against promoters of a soft drink tax in Mexico], The New York Times en
espaiiol, Feb. 11, 2017, https://www.nytimes.com/es/2017/02/11/programas-de-
espionaje-fueron-usados-contra-impulsores-de-un-impuesto-a-los-refrescos-
en-mexico/

23 Alianza por la Salud Alimentaria [Alliance for Food Health], “Destapando
la verdad: El impuesto a las bebidas azucaradas en México funciona” [Uncov-
ering the truth: The tax on sugary drinks in Mexico works], June 2016, https://
elpoderdelconsumidor.org/wp-content/uploads/2017/08/hoja-informativa-asa-
el-impuesto-funciona.pdf. See also Perlroth, “Programas de espionaje fueron
usados contra promotores de un impuesto a los refrescos en México” [Espio-
nage programs were used against promoters of a soft drink tax in Mexico].

24  Alianza por la Salud Alimentaria [Alliance for Food Health], “Destapan-
do la verdad”.

25  According to the report by Citizen Lab (affiliated to the University of To-
ronto) together with the Network in Defense of Digital Rights, SocialTIC, Ac-
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The cyberattack caused a scandal in the country. The discovery
of this type of illegal software — allegedly also used by the Mexican
government against journalists — left civil society and the community
perplexed. These mechanisms, which are supposed to be used to coun-
ter organized crime under the strict authorization of a judicial body,
were being used against the civilian population as a means of intimida-
tion and censorship. Activists and journalists who raised their voices
in search of solutions to problems that concern all of Mexican society
were the most affected.

Censorship in Brazil

“You have the right to know what you eat” was the name given to a
campaign launched by the Alliance for Adequate and Healthy Food*
in reaction to the obesity epidemic affecting the whole region, Brazil
in particular. The alarming decline in food quality and the tendency
to consume ultra-processed food means that 57% of Brazil’s popula-
tion is currently overweight. This right-to-know campaign exposed the
true ingredients of everyday processed foods: large quantities of sugar,
fat, and sodium. For example, it showed how much refined sugar was
hidden in a package that allegedly contained only “natural” fruit juice.
The industry’s misleading advertising tends to link such products to
health properties so the right-to-know campaign highlighted the di-
rect link between obesity and unclear labels/misleading information.
Such is the lack of information consumers have when making decisions
about their daily diet.

In parallel, the right-to-know campaign supported the adoption
of warning labels on the front of packages to help consumers make
healthy choices. The National Health Surveillance Agency (Anvisa)
is reviewing the regulations since the status quo favors the excessive
consumption of this type of unhealthy food, which contradicts the in-
dustry’s claim that a lack of physical activity is responsible for obesity.

The awareness campaign was launched in various media, includ-
ing TV Globo. Despite having fulfilled all the requirements demanded
by the television station in purchasing advertising space, however,
they still had not received a response 20 days later. Faced with this
situation, the Alliance requested a response from the station, and the

cess Now, and Amnesty International, the malware would have been from the
firm NSO Group from Israel. It would have been sold only to governments.

26 Itis composed of CSOs of public interest, professionals, associations, and
social movements to develop and strengthen collective actions that contribute
to the realization of the human right to adequate food by advancing public poli-
cies to guarantee food and nutritional security and food sovereignty in Brazil.



company replied that it had not yet made a decision and was still dis-
cussing the content of the ad.
The Alliance stated that

Our perplexity with the silence about the approval or disapproval of our
commercial is increased by the fact that Globo broadcasts the advertise-
ments of ultra-processed food companies. They sell products advertised
as healthy without questioning whether they are clearly transmitting
everything that consumers need to know about these products. Of course,
these commercials follow current legislation and regulations on commu-
nications, but so does our campaign. Particularly, it complies with the
right to information guaranteed by law.*

In essence, the awareness campaign was trying to send out a pub-
lic service message regarding the right to healthy and adequate food.
Moreover, the ad was based on abundant scientific evidence linking
the consumption of processed and ultra-processed foods with obesity.
This situation amounts to indirect censorship by trying to delay broad-
casting the campaign and not offering an adequate reason to justify the
refusal to broadcast it. Unfortunately, this is not the first time that de-
fenders of the right to health have faced obstacles when they decided
to reveal what the industry so zealously conceals. Unfortunately, it will
not be the last.

Who Keeps Company With Wolves,
Shall Learn to Howl

The Colombian Superintendence of Industry and Commerce (SIC) has
little sympathy for human rights activists as evidenced by prior cen-
sorship of awareness campaigns and inaction on claims of misleading
advertising of sugary drinks. Two cases reveal the closure of civil soci-
ety spaces in Colombia by the SIC. The first case resulted in a victory
in court; the second shows the ongoing struggle against the misleading
advertising of unhealthy products targeted at children.

Case 1: Educar Consumidores

Educar Consumidores [Educate Consumers] is a CSO that seeks to put
a stop to abuses of information by the food industry. One of its main
goals is to help formulate public policy that guarantees the human

27 Alianga pela Alimentacdo Adequada e Saudavel [Alliance for Ad-
equate and Healthy Eating], “TV Globo e Alianga: O Siléncio que diz mui-
to” [TV Globo and Alianca: The silence that says a lot], Dec. 5, 2017, https://
alimentacaosaudavel.org.br/blog/noticias/tv-globo-e-alianca-o-silencio-que-
diz-muito/2536/
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right to health and conscious and responsible consumption. To this
end, they seek to safeguard the right of access to information about
healthy food through advocacy on consumer issues affecting human
health. With this in mind, the organization launched a television com-
mercial — “Cuida tu vida, témala en serio” [Take care of your life, take it
seriously] — an awareness-raising strategy that warned of the dangers
of the high consumption of sweetened beverages (soda, bottled juice,
and iced tea). Its purpose was “to raise public awareness of the high
risk [that] consuming sweetened beverages poses to public health.”?

In retaliation, in August 2016, Gaseosa Posada Tobdn S.A., one of
the largest sugared drink companies in South America, denounced
Educar Consumidores to the SIC requesting, among other things, that
the campaign be terminated for disseminating misleading information.
They claimed four elements in their defense: 1) “there are several prod-
ucts sweetened with sweeteners, aspartame, and many other options
that allow the drink not to contain a single gram of sugar”; 2) that “no
scientific studies show that the consumption of any (such) product has
adverse effects on health”; 3) that damage to health is caused by the
excessive consumption of any product containing sugar; and 4) that
there are other products that contain higher amounts of sugar, but only
“three products are disparaged” (bottled juices, soft drinks, and iced
tea).

The following month, the SIC ordered Educar Consumidores to
cease broadcasting the commercial, without first notifying it of the
preliminary investigation against it and without allowing it to present
any arguments in defense of the commercial and the campaign.? In
addition to eliminating the campaign that explained the harmful ef-
fects of consuming sweetened beverages, the SIC had a most surprising
and absurd measure: to subject all information that Educar Consumi-
dores wished to disseminate regarding these products to prior control;
in other words, “prior censorship,” which is expressly prohibited by
both national and international law. This situation essentially meant
that Educar Consumidores was banned from publishing information
in any media without express authorization from the SIC.

Faced with this situation, Educar Consumidores was forced to ter-
minate the campaign in all media. But in September 2016, the organi-
zation filed a writ for the protection of fundamental rights against the

28  File T-6029705, book 1, folio 1.

29  This occurred despite Educar Consumidores’s interest in and commit-
ment to providing the SIC with scientific evidence to prove the integrity of the
content included in the commercial, the campaign’s advertisements, and the
campaign’s informational documents.



censorship of the SIC before the Constitutional Court of Colombia, af-
ter both the trial and appellate courts had dismissed the claim.*® Many
CSOs reacted to this, and FUNDEPS and FIC Argentina filed an amicus
curiae in the case. It was essential to CSOs that no precedent to validate
the restriction on freedom of expression and the right to inform should
be created, as it would be a severe threat to the work of human rights
activists. Such a limitation on civil society’s latitude is unacceptable;
human rights defenders must be able to express themselves freely.

Along with the writ for the protection of fundamental rights filed
by Educar Consumidores, other CSOs* filed a similar claim* at the
same time in order to safeguard the right to freedom of speech and the
consumers’ right to access information. Both claims® were reviewed by
the Constitutional Court, which also considered the amicus curiae. The
court reached two significant conclusions. First, that the SIC violated
the plaintiff’s right to due administrative process by “initiating an ad-
ministrative action against them without notification, preventing the
exercise of the guarantees that derive from it.” In other words, it was
prevented from providing relevant evidence based on scientific facts to
enable it to exercise the right to defense.

Second, the court also stated that the SIC “violated the plaintiffs’
fundamental right to freedom of speech by subjecting the transmission

30 By means of Proceeding T-6.029.705. On this basis, an attempt was made
to safeguard the rights to freedom of speech, information, and due process
to provide the population with relevant information regarding the consump-
tion of certain foods without any censorship or unfounded limitations. The
SIC denied having restricted those rights by granting unsuccessful arguments.
In contrast, Gaseosa Posada Tobon S.A. (who initiated the case denouncing
Educar Consumidores before the SIC) resorted to unpredictable silence and
did not issue any statement. The red light was turned on in the trial court when
the 44th Civil Judge of the Bogota Circuit dismissed the claim. However, the
battle did not end there, and Educar Consumidores appealed this decision in-
voking, among other things, Article 20 of the Political Constitution, which pro-
hibits censorship, and which was not evaluated by the intervening magistrate.
The appellate court ruling came soon after. The bad news kept coming. The
Civil Chamber of the High Court of Bogota upheld the verdict of the previous
instance. It ruled that there neither due process nor freedom of speech were
violated. Concerning this last matter, the court pointed out that the decision of
the SIC was simply aimed at limiting this right to guarantee consumers’ access
to information that would enable them to make responsible decisions.

31 Centro de Estudios de Derecho Justicia y Sociedad (Dejusticia), Fun-
dacion Colombiana de Obesidad (FUNCOBES), Red Internacional de Grupos
Pro Alimentacion Infantil (IBFAN), Red PaPaz, Centro de Consumidores para
la seguridad alimentaria y nutricional, FIAN Colombia, La Liga contra el Canc-
er, Fundacién Anaas, Fundacion Semilla Andina, Comité de Impulso Nacional
de la Agricultura Familiar en Colombia, and others.

32  Corte Constitucional de Colombia, Sentencia T-6.139.760.
33  Corte Constitucional de Colombia, Sentencias T-06.029.705 and T-6.139.760.
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of information on the consumption of sweetened beverages to prior
content control. The Constitutional Court was very clear on this mat-
ter. Prior censorship is prohibited, and possible responsibilities may
only be determined at a later stage: “any limitation on freedom of
speech is presumed to be suspicious, and must, therefore, be subject
to a strict judgment of constitutionality.” The court further clarified
that freedom of information covers two essential aspects: 1) not only
the freedom to report accurate and fair facts or opinions but also 2)
the right of consumers to receive or access food-related information to
make informed choices.

What is surprising is that the court gave the SIC a taste of its own
medicine by ordering it to publish the ruling on its website, together
with a summary, a measure that the SIC had required of Educar Con-
sumidores after its resolution. And there was more: the ruling ended
with a firm reprimand to the institution, emphatically stating that it
can no longer exercise any kind of prior control over information and
that it must respect due process.

This marked the happy ending of a great struggle. Fundamental
rights had won (this time), as the director of Educar Consumidores
pointed out: “This decision by the Constitutional Court becomes an
instrument that not only protects the rights of the plaintiff organiza-
tions but also serves as a national and international reference to pre-
vent public health information campaigns from being silenced again,
which is why we consider it an excellent judicial precedent, protecting
health information from interference by those who do not want that
information to be known.”3

Case 2: Red PaPaz

"oy

“Real fruit,” “recommended by pediatricians,” “it makes you grow and
learn,” and more, are some of the misleading messages that sweetened
beverages “Hit” and “Fruper” used in Colombia to attract children and
their parents to consume them. Given this situation, in December 2017,
Red PaPaz,® an organization helping parents protect and educate chil-
dren and teenagers about nutrition, filed two complaints to the SIC ex-
pressing its concern about these campaigns and requesting protection
for children from this type of misleading advertising.

34 Educar Consumidores [Educate Consumers], “El “‘mensaje de bien pu-
blico” que la SIC acus6 como publicidad engafiosa” [The ‘public good message’
that the SIC accused as misleading advertising], Oct. 2, 2019.

35 This organization was created in 2003 to advocate for the protection of the
rights of children and teenagers in Colombia, and to strengthen the capacities
of adults and social actors to guarantee their effective fulfillment.



After some time without a response, Red PaPaz asked the SIC about
the status of its complaints. The SIC finally replied by denying the or-
ganization that filed the claim the possibility of participating in the
complaint process. In view of this, Red PaPaz, representing over 36,000
parents, requested to be included in the proceedings. After months of
silence, Red PaPaz filed a writ for the protection of fundamental rights,
specifically the right to access adequate information on the food of-
fered by the industry, to protect consumers against misleading adver-
tising that could influence their consumption decisions, and to allow
Red PaPaz to participate in actions aimed at defending these rights.

The claim was dismissed twice; now the Constitutional Court must
rule on the case. This body has yet to issue a decision, but there are two
possible outcomes: 1) a ruling similar to that of the Educar Consumi-
dores case in favor of better protection for the health and nutrition of

children, or 2) an endorsement of the ruling of the lower courts.

“Evidence for Hope™¢

Sugar, saturated fat, and sodium are some of the unhealthy ingredients
contained in many of the products advertised by the food industry.
Hour after hour, day after day, I am the victim, along with the rest of
society, of messages perfectly designed by marketing experts, inviting
us to eat food that does not nourish us. In reality, we know little about
the content of the products we consume and the companies that sell
them are very good at hiding their true nutritional value, preventing
us from making informed decisions.

The turmoil of our world is efficiently harnessed by a food indus-
try that provides an extraordinary variety of products for all needs.

” o

Not only does it offer us supposedly “nutritious” “ready-to-eat” foods,
at very reasonable prices, without the need to waste time in the kitch-
en, it also offers practical packaging, durable products durability, and
countless promises of health benefits. These products are so strikingly
attractive that they appear to be “superfoods”: a kind of elixir of life.
Scientific evidence, however, has demonstrated the direct link be-
tween obesity and various chronic diseases with the consumption of
these foods.” As we have seen, many activists, researchers, nutrition-

ists, and CSOs have raised their voices to denounce this situation and

36 Title of the book by Kathryn Sikkink and C. B. Walling (2018).

37  Barry Popkin, “Nutritional Patterns and Transitions,” Population and De-
velopment Review 19, no. 1 (1993): 138-57.
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to promote public policies that defend the right to health and access to
information regarding healthy decision-making by consumers.

Thus, despite the narrowing of civil society spaces because of the
actions of multinational food companies — as we have seen in Mexico,
Colombia, Argentina, and Brazil — more and more countries are con-
fronting the industry to protect the health rights of their populations,
thanks to the efforts of activists and researchers. In 2016, for example,
Chile succeeded in implementing a new, more rigorous front-of-pack-
age labeling system that requires products exceeding limits set by
the Ministry of Health to include black and white octagonal warning
stamps that read “HIGH IN,” followed by “CALORIES/SATURATED
FATS/SUGAR/SODIUM,,” as the case may be.* This new regulation
allows the consumer to identify less healthy foods associated with
obesity and other chronic diseases quickly and efficiently. Despite
the relative newness of this measure, the positive effects of the new
labeling system are already visible. Some food companies have even
reduced the amount of salt, sugar, and saturated fat in their products
to avoid having to use the warning labels.

Fortunately, Chile’s model has spread to other countries in the re-
gion: Peru, Uruguay, and Mexico have joined the list of countries that
took up the idea of guaranteeing the consumer’s right to clear, accu-
rate, non-misleading information to enable informed choices. Brazil is
also reviewing its labeling system. In Colombia, this debate has contin-
ued for several years with the idea of increasing information about the
benefits or dangers of certain foods, thus reducing diseases resulting
from unhealthy products.

The negative impacts on people’s health of advertising unhealthy
foods is already known, as are the dishonest practices carried out by
the industry. Still, in the words of Kathryn Sikkink, “if I have more
hope than others perhaps it is because I have seen dramatic improve-
ments in some human rights during my lifetime.”* I genuinely believe
that the ongoing struggle that we activists, researchers, and CSOs lead
has already achieved results that were unthinkable in the past and, in
turn, herald a hopeful future. The struggle for the right to unbiased
information about food will not be without challenges. Even so, the

38 VOA News, “Chile seeks to fight obesity with new food labeling law,”
June 28, 2016, https://www.voanews.com/a/chile-seeks-to-fight-obesity-with-
new-food-labeling-law/3395681.html

39  Kathryn Sikkink and C. B. Walling, Razones para la esperanza: La legitimidad
y efectividad de los derechos humanos de cara al future [Reasons for hope: The le-
gitimacy and effectiveness of human rights for the future] (Buenos Aires, Argentina:
Siglo XXI, 2018), p. 21.
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conquests are essential, despite the reversals. With perseverance and

conviction, I am sure that eventually we will see our work bear fruit.
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How Do We Tell Difficult Stories
in Difficult Times?
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Introduction

One day, I was sitting in a café with two good friends from high school,
discussing politics as usual. I was excited about the new things I was
learning at university and eager to tell them: “You know, early years
of the Republic weren't just about progress, revolution, and positive
things. There were some horrible state crimes committed too.” I was
naive and unrefined. I gave this new information with the emotional
enthusiasm of a young kid who, when he discovers new music, asks
his friends impatiently to listen to it. As is often the case, my friends
weren’t ready to accept what I offered.

As a member of a generation born after the 1980 military coup
d’état, and coming from a secular, upper middle-class family, it was
during my university studies in the early 2000s that I first encountered
a different narrative about the history of modern Turkey. I was blown
away by the revisionist presentations in courses about this period and
about Mustafa Kemal Atatiirk, the army officer who founded the Re-
public of Turkey.' I could have cast a blind eye on these new stories, but
I chose not to.  now wonder, why? Thinking back, I guess it had some-
thing to do with the way I was introduced to them. In the history we
learned in primary school and high school, the narratives were rigid,
serious, and made no space for my own opinions. The approaches at
university, however, were interesting, engaging, and non-judgmental.
I felt both uneasy at the collapse of the narrative I knew and curious to
learn more.

I was convinced that part of the struggle for democracy was about
creating conditions conducive for people to feel open and curious
about learning new things. In the context of human rights, this meant

1 In official discourse, Mustafa Kemal Atatiirk almost single-handedly de-
feated the forces sent by the Allies and emerged victorious from what is today
referred as the Turkish War of Independence of 1923.
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being open to learning alternative narratives about the past. That’s why
I have always had a particular interest in how to convey difficult topics
in ways that trigger curiosity and creative reflection. Today, I'm in a
privileged position to work towards that objective in my current role
as the Outreach and Advocacy Officer for the Truth Justice Memory
Center (Hafiza Merkezi).?

Hafiza Merkezi is an NGO set up in 2011 to advocate for coming
to terms with past atrocities in Turkey. In our work, we focus on the
enforced disappearances of the 1990s that occurred during the armed
conflict between the Turkish military and the Kurdistan Workers’ Party
(PKK).> We work to uncover the truth about the disappearances, sup-
port families in their pursuit of justice, and contribute to a collective
memory about these crimes.

In this chapter, I will discuss how different forms of visual sto-
rytelling can help create new spaces for learning and societal reflec-
tion, allowing us to reach out to a larger audience in our human rights
work. In relation to our work at Hafiza Merkezi, I will discuss the field
of memorialization in particular — a field that, throughout twentieth
century, has been increasingly used for telling the long-denied stories
of grave human rights violations.

At Hafiza Merkezi, we are already experimenting with engaging
creative disciplines to produce new ideas for storytelling. Of course,
this new engagement is taking place in a deteriorating political context
in Turkey, as the developments following the failed Kurdish-Turk-
ish peace process create new challenges that make our demands even
more relevant. The lack of short-term prospects in the legal and politi-
cal domains led us to explore the role of culture and the arts in making
our demands visible. From the perspective of our work, this means
thinking about the role of memorialization in coming to terms with
past crimes.

First, I will present background information to explain the current
political context in Turkey, including the opening and closing of civil
spaces since the Justice and Development Party (AKP) came to power
in 2002. Second, I offer basic definitions and concepts in the field of

2 Hafiza Merkezi’s website can be found here: https://hakikatadalethafiza.
orglen/

3 During this period, government military and security forces forced hun-
dreds of thousands of people to abandon their villages, extra-judicially killed
civilians, and forcibly disappeared them. For an overview, read the background
section in the report by Ozgiir Sevgi Goral, Ayhan Isik, and Ozlem Kaya, “Un-
spoken Truth: Enforced Disappearances,” Truth Justice Memory Center (Haki-
kat Adalet Hafiza Merkezi), 2013, 14-23, https://hakikatadalethafiza.org/wp-
content/uploads/2015/02/Konusulmayan-Gercek _ENG.pdf.
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memorialization and evaluate the existing efforts in Turkey. Third, I
discuss the opportunities presented by novel ways of visual storytell-
ing and the insights gained for the future of memorialization practices
in Turkey. Fourth, I give a detailed account of Hafiza Merkezi’s recent
experimentation with the creative sectors, bringing together our data
on enforced disappearances and exploring ways to present them to the
public. Finally, I discuss some of our challenges and questions about
this work.

Some Background on Turkey
Relative Opening of the Early 2000s

In 2002, the AKP, a moderate Islamist party with a self-proclaimed con-
servative-democratic vision, came to power with a clear single-party
majority. In its early years in power, adopting a full EU membership
agenda, it took important steps towards civilian control of military
institutions and opened up new space for democratic deliberation.*
Previously, Turkey’s forceful coercion of social, religious, and ethnic
groups that remained outside of the envisioned Turkish national iden-
tity caused a long list of collective traumas experienced by Armenians,
Greeks, Kurds, Alevis, leftists/socialists, and political Islamist groups.
The AKP’s coming to power challenged the status quo since the Is-
lamist social movement had historically been on the outskirts of the
political sphere. This crack that the AKP opened led to alternative read-
ings of history, making space to challenge previously state-sanctioned
historiography.®

The first critical academic conference on the Armenian Genocide
was held by the two leading universities in Istanbul in September 2005.°
It was a groundbreaking event on the history of the mass killings of Ar-
menians during the waning years of the Ottoman Empire.” Alternative

4  Kemalism — the founding ideology of the Republic of Turkey based on
Mustafa Kemal Atatiirk’s sweeping political, social, cultural, and religious re-
forms — had a strict interpretation of secularism and nationalism. See Eric J.
Zurcher, Turkey: A Modern History, 3" ed. (New York: I.B. Tauris, 2004).

5  Onur Bakiner, “Is Turkey Coming to Terms with its Past? Politics of Mem-
ory and Majoritarian Conservatism,” The Journal of Nationalism and Ethnicity 41,
no. 5 (2013): 691-708, doi:10.1080/00905992.2013.770732.

6  Cf. Fahri Aral ed., Imparatorlugun Cokiis Doneminde Osmanli Ermenileri:
Bilimsel Sorumluluk ve Demokrasi Sorunlar: [Ottoman Armenians during the
Demise of the Empire: Responsible Scholarship and Issues of Democracy]
(Istanbul: Pandora Kitabevi, 2011).

7 The controversy around the conference transformed it into a national de-
bate. Despite the Minister of Justice’s accusations of “treason” and “stabbing
the nation in the back” and a court decision to suspend the meeting, politicians
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readings of this history created pockets of resistance from within the
state. This took its biggest toll with the assassination of Hrant Dink, an
Armenian journalist, compassionate figure of peace, and advocate for
Turkish—Armenian reconciliation.? His funeral in 2007 became a histor-
ic demonstration when a hundred thousand people marched together
chanting, “We are all Hrant, we are all Armenians.” Thanks to this mo-
bilization, an online civic campaign, “I Apologize” (Oziir Diliyorum),
was initiated in 2008 by a number of public intellectuals, calling for
a collective apology for the Armenian Genocide.” Other memory ini-
tiatives led by a broad range of societal groups — including Alevis,
Muslims, LGBTISs, feminists, and Kurds — also mushroomed during
this period, immensely diversifying the memory landscape of Turkey.

In 2008, a series of high-profile trials began against alleged mem-
bers of an ultranationalist, clandestine organization called Ergenckon,
suspected of creating the conditions for a military coup against the
AKP government.'” The arrest of members of counterinsurgency teams
and high-ranking commanders involved in crimes during the 1990s
gave hope to human rights groups, lawyers, and the families of vic-
tims. Despite serious fair-trial violations and questions about hidden
political motivations, these court proceedings offered a crucial win-
dow of opportunity for coming to terms with the “dirty war” of the
1990s. Finally, in 2013, the government declared the commencement of
a process for the peaceful resolution of the Kurdish-Turkish conflict.
This was another historical moment where, for the first time in their
long-running history of conflict, the Turkish State publicly recognized
the PKK as a party that could negotiate.

from the ruling and opposition parties, including then—Prime Minister Recep
Tayyip Erdogan, did support the right to hold the conference freely.

8  Hrant Dink was assassinated by Ogiin Samast, a 17-year-old Turkish na-
tionalist, on January 19, 2007. The killing is alleged to be an organized crime,
facilitated by a nationalist underground group within the state called the Er-
genekon network. The investigation is still ongoing and hasn’t been able to
reveal the truth behind the assassination.

9  The petition was signed by over 5,000 people in the first 24 hours and
30,000 people by January 2009. Nora Shahnazarian, “Breaking the Nation’s
Taboo: The Meds Yeghern and Turkish Intellectuals,” PONARS Eurasia, Policy
Memo no. 86, 2009, http://www.ponarseurasia.org/sites/default/files/policy-
memos-pdf/pepm_086.pdf.

10  Ozgiir Sevgi Goral and Luxshi Vimalarajah, “Democratization in Turkey:
Policy Implications and Support Options.” Policy Report. Berghof Founda-
tion, 2014, https://www.berghof-foundation.org/en/news-article/policy-report-
democratization-in-turkey/.
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Back to Conflict and the Closing of Civil Spaces

After successive election victories, the AKP’s reformist agenda started
to give way to increasing authoritarian tendencies. As reflected in the
repressive police force, the extensive use of tear gas, the polarization
of society over religious symbols, and the denial of some basic human
rights, such tendencies had already been on the rise when corruption
allegations erupted in 2013. The allegations resulted from escalating
tensions between the previously allied AKP government and the Giil-
enists — an Islamic movement that operates as a clandestine network
to infiltrate and influence vital state institutions — turning into full-
blown political war."

Following the June 2015 elections where the AKP lost its single-
party majority for the first time, things got worse much faster. Recep
Tayyip Erdogan, at the time serving in what was then the political-
ly neutral office of President, acted like a party leader and changed
the AKP’s political course. The AKP broke its alliance with its Kurd-
ish constituents, gave up on the Kurdish-Turkish peace process, and
turned to ultranationalists for a new alliance.

On the night of July 15, 2016, a section of the Turkish armed forces
launched a military operation to topple the civilian government. Sol-
diers and tanks took to the streets and shot at civilians; military jets
dropped bombs on the parliament. Fortunately, the attempt failed. The
full picture of those responsible still remains in the dark, but it is gener-
ally accepted that a Giilenist flank of the army was behind it. The failed
coup further complicated Turkey’s political landscape.

This collective trauma gave the government the pretext to use
extraordinary authorities indiscriminately and indefinitely. Turkey
remained in an extended state of emergency for two years, issuing a
series of emergency decrees that dismissed tens of thousands of pub-
lic officials. Furthermore, hundreds of unions, federations, confed-
erations, private health institutions, private educational institutions,
private institutions of higher education (foundation universities), pri-
vate radio and television outlets, newspapers, magazines, news agen-
cies, publishers, and distributors were closed by emergency decrees. In
addition, 1,401 associations and 122 foundations were dissolved. The
appeals against the dismissals and closures afforded no remedies.'

11 Umut Uras, “Turkish Probe Marks AKP-Gulen Power Struggle,” Al Jazeera,
December 24, 2013, https://www.aljazeera.com/indepth/features/2013/12/
turkish-probe-marks-akp-gulen-power-struggle-2013122473646994231.html.

12 “Fact Sheet: State of Emergency Measures in Turkey,” Human Rights
Joint Platform [Insan Haklari Ortak Platformu (IHOP)], February 23, 2017,
https://www.docdroid.net/MvIORHjE/fact-sheet-state-of-emergency-measures-
in-turkey.pdf.
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Criminal investigations on alleged support for the Giilenists were
implemented in sweeping fashion without factual evidence. In most
cases, evidence for membership in a “Giilenist terrorist organization”
was based on enrollment in a particular school or having an account in
a bank owned by Giilenist entrepreneurs, without establishing any di-
rect link between the person and the criminal action.” Not surprisingly,
Kurdish, leftist, and liberal opposition groups were increasingly target-
ed through investigations using emergency laws. Erdogan also used his
emergency powers to change Turkey’s governing structure from a par-
liamentary to a presidential system. In April 2017, Turkey held a consti-
tutional referendum under the state of emergency. The vote passed by
a narrow margin with controversies over electoral misconduct.**

Attacks on Kurdish Politics and Memory

The state of emergency was terminated in July 2018. However, the
counterterrorism laws continue to be widely misused against govern-
ment opponents. This is particularly true for Kurdish political actors,
especially after Erdogan allied in 2015 with the ultranationalists.

In the context of the Kurdish conflict — as in many other conflicts
in the world — there are fundamental differences, as well as organic
relationships, between the armed groups and political actors. In times
of peace, the differences gain significance as the civilian actors gain
autonomy and increase their capacity to shape politics. When the con-
flict re-escalated in 2015, however, both parties quickly targeted this
autonomy. The state began fiercely criminalizing the Kurdish move-
ment and its supporters, pronouncing any declaration of support or
sympathy as either propaganda or membership in a terrorist organi-
zation. In this context, and after the removal of parliamentary immu-
nity from MPs of the People’s Democratic Party (HDP) in May 2016, a
wave of prosecutions took the party’s political leadership hostage. As
of 2019, nine MPs have been under arrest for over two years, including
co-chairs Demirtag and Yiiksekdag.”® In late 2016, at least 118 mem-

13 Office of the United Nations High Commissioner for Human Rights,
“Report on the Impact of the State of Emergency on Human Rights in Tur-
key, Including an Update on the South-East, January—December 2017,” March
2018, http://www.ohchr.org/Documents/Countries/TR/2018-03-19_Second_
OHCHR_Turkey_Report.pdf.

14 Kareem Shaheen, “Erdogan clinches victory in Turkish constitution-
al referendum,” The Guardian, April 16, 2017, https://www.theguardian,
com/world/2017/apr/16/erdogan-claims-victory-in-turkish-constitutional-
referendum.

15  Bianet, “The Status of HDP MPs to Date,” February 21, 2017, http://bianet.
org/english/politics/183865-the-status-of-hdp-mps-to-date.
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bers of the party’s provincial and district organization were detained
and arrested in a single operation.'® In 2018, at least 2,000 members
or supporters of the party were detained, with at least 500 arrested.
The government also removed the elected mayors of Kurdish-held mu-
nicipalities and centrally appointed trustees in their place, using the
extraordinary authority granted by emergency laws. Ten of the 11 mu-
nicipalities won by the HDP in the 2014 local elections were removed
based on accusations of links to terrorist organizations. After the recent
March 2019 local elections, the HDP lost four of these municipalities to
the AKP but regained six."”

This policy later extended to targeting Kurdish collective memory,
as the appointed trustees started removing and destroying memorials,
parks, and monuments built by Kurdish municipalities. First, the Ro-
boski Massacre Memorial, built in memory of 34 people killed in 2011 by
an army airstrike,'® was removed in January 2017. The statue was cre-
ated in December 2013 during the moderate atmosphere of the solution
process. It depicted a mother surrounded by air-to-surface missiles as
she stretches her hands to the sky. In May 2017, the name of a park in
Diyarbakir was changed® from Tahir El¢i, a renowned Kurdish law-
yer and human rights defender, to the name of a village guard.” This
surely had a tremendous emotional impact, not only because Tahir Elgi
was a leading human rights lawyer, beloved by the Kurds, but also
because he was assassinated on December 28, 2015, shortly after the
peace process collapsed.

The removal of symbolic memorials continued. The statue erected
in Kiziltepe in memory of a 12-year-old boy, Ugur Kaymaz, killed in
police crossfire, was also removed and replaced by a watchtower. The
latest attack was the breaking up of the Saturday Mothers’ weekly
vigil in Galatasaray Square before their seven hundredth gathering on

16  Bianet, “HDP Executives Detained in Simultaneous Operations,” De-
cember 12, 2016, http://bianet.org/english/politics/181621-hdp-executives-
detained-in-5-cities.

17 BBC Turkey, “Local Election 2019: HDP Lost Some Municipalities in the
East and Southeast, Played a Key Role in Many Provinces,” BBC.com, April 1,
2019, https://[www.bbc.com/turkce/haberler-turkiye-47769338.

18 Rudaw, “Turkish Officials Remove Roboski Massacre Memorial,” Janu-
ary 9, 2017, http://www.rudaw.net/english/middleeast/turkey/09012017.

19  Bianet, “Trustee Changes Name of Tahir El¢i Park,” May 19, 2017, https://
bianet.org/bianet/other/186629-trustee-changes-name-of-tahir-elci-park.

20 Village guards are part of a paramilitary structure in Turkey in which
they are recruited, mostly amongst ethnic Kurds, to act as local militia in
towns and villages to support state security forces against the PKK. See https://
en.wikipedia.org/wiki/Village_guard_system.
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August 25, 2018.% Since then, the mothers have been banned from the
square that they’ve been gathering in since 1995.

Roboski Massacre Memorial. The
names of the 34 bombing victims are
inscribed around the memorial.

Roboski Memorial removed from its
place, taken on January 8, 2017.

Ugur Kaymaz statue depicting two
children holding a pigeon.

A watch-tower standing in place
of the Ugur Kaymaz statue.

21 New York Times, “Police in Turkey Break Up Mothers’ Weekly Vigil,”


https://www.nytimes.com/2018/08/26/world/europe/turkey-protest-saturday-mothers.html
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The Field of Memorialization

What is a memorial? In its most basic form, a memorial is an object,
a statue, or similar structure of large stone, made to honor a person
or event.? Memorials originated from cemeteries, places where we
mourn and leave a mark as a reminder of our lost ones. In modern
times, memorials have acquired the critical role of creating conversa-
tions about social values. In the 1980s, Pierre Nora developed the con-
cept of lieux de mémoire (sites of memory), which encompassed not just
memorials, memorial sites, and graves, but also emblems, flags, and
national anthems.” In some interpretations, in addition to memorials,
museums, and buildings, “such sites of memory even included works
of literature, authors, philosophers, historical treaties, battles, specific
days, whole historical periods, laws, symbolically charged slogans,

concepts, organizations and fairy tales.”*

Memorialization Around the World

Naturally, memorials have gone through changes as notions of de-
mocracy and human rights began challenging nationalism during the
twentieth century. To conceptualize this shift, Bickford distinguishes
between the classical and the new paradigms of memorialization.” In
the classical paradigm, symbols emphasize either the glory or grief of
a nation pulling itself together. Here, there is space for only one hege-
monic memory imposed over previous ones. War museums, statues of
generals, and other symbols of nationhood are typical examples of this
paradigm. The shift to the new paradigm began with the need to deal
with human atrocities, most prominently the legacy of the two World
Wars and the Holocaust. Instead of trying to validate history, these
new memorials took the role of creating space for asking questions and
engaging with memory.

In many ways, the German experience of memorializing the Holo-
caust represented a point of reference for others. From the “voluntary

22 Cambridge Dictionary, https://dictionary.cambridge.org/dictionary/english/
memorial.

23 William John Niven and Chloe E. M. Paver (eds.), Memorialization in Ger-
many Since 1945 (London: Palgrave Macmillan, 2010), p. 1.

24 Tbid, p. 6.

25 International Commission on Missing Persons (ICMP), Memorializing
Missing Persons in the Western Balkans: Challenges and Perspectives (Sarajevo, 5
March 2012), https://www.icmp.int/wp-content/uploads/2012/03/icmp-jcsi-
94-3-dog-report-memorializing-mmissign-persons-in-wb-challenges-and-
perspectives.pdf.
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Memorial to the Murdered Jews of Europe, Berlin 2017, © Hanlu Cao.

forgetfulness” of the 1950s to a more responsible position, Germany
today takes memorialization so seriously that it is now a subject of state
policy.? The trajectory of Germany’s memorialization is traceable not
only in number, but also in form. During the 1990s, a strong counter-
monument movement emerged in the country, seeking to replace
presence in monumental form with absence, relating negative spaces
with memory. The new generation of artists of this time argued that
a monument fixed in time, space, and meaning not only betrayed the
traumatic experience, but also failed to fulfill art’s role of challenging
the world around it.*” They argued that conventional forms displace
memory because, with their didacticism, they remain self-contained,
detached from daily life, thus helping us to let go of our own responsi-
bility to remember. Instead, these artists wanted to understand monu-
ments as processes, changing the role of the form from being a source
of meaning to a trigger for reflection.

Peter Eisenman’s winning design in the German national competi-
tion for a memorial to the murdered Jews of Europe wasn’t as provoca-
tive as Horst Hoheisel’s, who suggested blowing up the Brandenburg
Gate and using its remains on its former site, marking “one destruc-
tion with another.” Nevertheless, despite its similarity to classical

26  Niven and Paver, Memorialization in Germany Since 1945, p. 1.

27  James E. Young, “The Counter-Monument: Memory Against Itself in Ger-
many Today,” Critical Inquiry 18, no. 2 (Winter 1992).



monumental forms, Eisenman’s submission also created a very vibrant
space for creative reflection. Spacious and disorienting at the same
time, the memorial invites visitors to walk in between 2,711 concrete
blocks, each of different size and height, spread across a 19,000 square
meter area.

Since the 1990s, memorialization works have proliferated in places
like Latin America with considerable success when transitioning from
repressive regimes. In these examples, memorials move beyond one-
dimensional narratives to creatively open spaces for civic-engagement.
In Chile, Villa Grimaldi Peace Park transforms the most important tor-
ture and detention centers of the Chilean secret police into a national
park with multiple features that create space for personal reflection and
school tours for young people. In Peru, the Eye that Cries incorporates
the symbolism of Quechua, the indigenous people of the Andes, to create
a space for meditative contemplation, encouraging visitors to confront
human cruelty with an inward journey. In Argentina, the design and
construction of the Parque de la Memoria, as well as the many memorial
artworks inside the park, are the result of a lively collaboration between
human rights organizations and the University of Buenos Aires.”

Memorialization in Turkey

In relation to Turkey, any mention of memorialization should begin
with the weekly gatherings of Saturday Mothers. The silent vigil was
first convened on May 27, 1995, one day after Hasan Ocak’s body was
found.” He was 30 when he died, one of 1,352 forced disappearances,
according to tentative numbers gathered by Hafiza Merkezi. Ocak was
a teacher and a socialist; he ran a tea shop in the Gazi Quarter of Istan-
bul, a mostly Alevi area.*® He disappeared on March 21, 1995,* a few

28 Covering a very large area outside the city center, the park is an amalga-
mation of different types and forms of memorialization. The main monument,
sitting in the middle of the park and dedicated to the victims of state terror, is
a big stone wall inscribed with the names of more than 9,000 people in alpha-
betical order. The list is not exhaustive, but as new people are identified, their
names and information are added to the empty stones.

29 Z. G. Goker, “Presence in Silence: Feminist and Democratic Implications
of the Saturday Vigils in Turkey,” in Social Movements, Mobilization and Contes-
tation in the Middle East and North Africa, ed. J. Beinin and F. Vairel (Stanford,
CA: Stanford University Press, 2011).

30 Alevis constitute a religious minority group in Turkey whose Shi‘a adher-
ents follow a syncretic, heterodox, and mystical view of Islam, which is per-
ceived as a deviation by the adherents of the majority Sunni Muslims.

31 ANF News, “Saturday Mothers Demand Justice for Hasan Ocak,”
March 23, 2019, https://anfenglishmobile.com/human-rights/saturday-moth-
ers-demand-justice-for-hasan-ocak-33809.
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days after the Gazi Quarter riots, which began with shots fired by
people believed to have connections with the deep state. His death be-
came the tipping point for a protest that proved more resilient than any
other. From that day on — except for the 10-year break from 1999 to
2009 due to the heavy police crackdown — the Saturday Mothers kept
gathering in Galatasaray Square every week at 12 noon for 30 minutes,
holding up photos of their loved ones.

During the 2000s, Turkey witnessed many other memorialization
initiatives led by different social, religious, and ethnic groups. To docu-
ment these practices, Hafiza Merkezi put together a website in 2013,
presenting a collection of major memorialization initiatives.*® This
sample provides an opportunity to make general observations about
memorialization in Turkey.

The dates of implementation of these projects show that the 2000s
witnessed the democratization of memory in Turkey. Of the 28 proj-
ects documented, 22 were carried out after 2005, 16 of them between
2005 and 2010. Unsurprisingly, these memorials were all mobilized by
groups systematically targeted by the state: leftists, and ethnic and re-
ligious minorities, including Kurds, Armenians, Greeks, Alevis Jews,
Circassians/Cherkess, and Assyrians. Memorials commemorating
symbolic figures of Kurdish nationhood constitute a majority, with 15
projects, mostly parks or monuments. Five projects dealing with the
legacy of Armenians in Turkey are either restoration or reactivation
projects of historical churches. Five projects focused on the memory
of Alevis and six on leftists. Similar to what is seen worldwide, all
projects were initiated via the mobilization of victim groups and local
communities. With 21 projects, Kurdish local municipalities were the
biggest public supporters. Ten projects were carried out independently
by NGOs, and many involved direct community ownership via private
donation. Central state agencies provided support in only three proj-
ects, which almost always came with strings attached.

32 The 1995 Gazi Quarter riots were four days of unrest in which 23 people
were killed and more than 1,400 rioters, police, and civilians were injured. See
https://en.wikipedia.org/wiki/Gazi_Quarter_riots.

33 As the website was launched in 2013, it did not include some memorial-
ization works, most importantly the Roboski Massacre Memorial. The project,
carried out in partnership with the World Policy Institute, was part of Hafiza
Merkezi’s learning process about memorialization around the world. Follow-
ing the first workshop in December 2011, Hafiza Merkezi then launched an-
other workshop in February 2013, bringing together participants from Turkey
with experts on memorialization from Germany, Israel, and Bosnia. In this 2013
workshop, the next step of looking critically at the existing projects in Turkey
was decided upon. The project team focused on works that served the consoli-
dation of democracy, eventually selecting 40 memorialization efforts.


https://en.wikipedia.org/wiki/Gazi_Quarter_riots

The democratic quality of the project improves as ownership moves
from central to local. In cases of NGO or community support, projects
were usually carried out with the consultation and participation of vic-
tims. This also holds true for most municipally supported projects. In
projects with strong grassroots support, we almost always observe bet-
ter quality, diversity, and room for democratic dialogue. These projects
show great variation in form, yet in terms of aesthetics, irrespective of
the group, most memorialization works in Turkey take the classic forms
of monuments, statues, anniversary gatherings, and parks. Usually one-
dimensional in their narrative, they do not offer creative tools or reflec-
tive spaces. As with most classical memorialization works, their focus
is on restoring the honor of victims in public spaces.

Innovative Approaches and Visual Storytelling

In focusing on the more traditional forms of memorialization, like stat-
utes, memorials, parks, museums, and commemorations, my purpose
was to pinpoint various aspects of these works that trigger democratic
debate, civic engagement, and creative reflection. The examples men-
tioned above, however, fail to go beyond dignifying victims. When
talking about memorialization in Turkey, it is important to note that
the problem is not so much the lack of memorials, but rather their ap-
peal for the wider population and for younger generations. The period
after 2000 marked a remarkable pluralization of memory, including a
surge in the production of films, television series, books, and academic
research on alternative memories. During this period, there have been
lively discussions about how to relate to the past, and considerable
mobilization for transforming some renowned prisons into sites of
conscience.

It is hard to identify many examples that both open up discus-
sion about the past and are relevant and compelling for younger gen-
erations. Political and civil actors involved in such work are often not
familiar with the novel aesthetics and communication tools that are
crucial in creating such appeal. There is a cultural gap and a lack of
collaboration between the human rights community and the creative
sectors. This is the rationale behind our recent efforts at Hafiza Merkezi
to collaborate with creative people to find new ways of storytelling.

The Generation Gap in Turkey

I remember how withdrawn I was when I joined the Saturday Mothers
vigil. I felt a wide gap between their experiences and mine. The Sat-
urday Mothers were subject to the gravest state violence. Their loved
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ones had been taken away, tortured, killed, and disappeared as the
price for their political actions and ethnic identities. Most couldn’t find
their loved ones’ bodies and have no closure to their suffering. Along
with a significant number of 1980s leftist militants, the disappeared
were largely ethnic Kurds who were either active political leaders, lo-
cal figures, or random villagers living in conflict zones.** On the other
hand, I came from a secular upper-middle-class background. I went to
private schools and had a Western-oriented upbringing with the privi-
lege of not being confronted with law enforcement. The gap between
the Saturday Mothers and me was tremendous. That gap may be nar-
rower now, but it is still there. I understand that for many this gap is
too scary to attempt to narrow.

I don’t think the gap between someone who suffers grave crimes
and someone who doesn’t can be recovered. But I know that efforts
to communicate immense suffering do help society heal. This is why
I find it particularly helpful to create new spaces for the wider pop-
ulation to engage with politically difficult issues — spaces that meet
people where they are. And I do believe that novel mediums like ani-
mation, film, interactive design, data visualization, and even games®
can make valuable contributions to these efforts.

In my experience with human rights activism in Turkey, we lag in
our ability to use these opportunities. The reasons for this are complex,
but may relate to a lack of collaboration and transition across genera-
tions. The organizations that form the human rights community are
still dominated by older generations whose modes of action originate
from political traditions of the past. In this tradition, the urgency of the
political message comes at the expense of aesthetic reflection and in-
terpretation. Young people, on the other hand, relate to life differently.
They adapt to and are engaged with new technologies, and they don’t
like to be told what to think. Instead, they demand to interact, partici-
pate, and be part of an experience. This is what new technologies allow
them to do. In Turkey, the human rights community currently fails to
create spaces for their curious involvement.

This generational gap has deepened the already existing cultural
gap between the human rights community and the creative actors of
society, but not because younger generations are uninterested in pol-
itics. On the contrary, we have seen their creative energy unleashed
during the Gezi Park protests — a wave of demonstrations in 2013

34 Goral, Isik, and Kaya, “Unspoken Truth.”

35 Gamification is the application of game-design elements and game prin-
ciples in non-game contexts.



sparked after police violently intervened in a public sit-in contesting
an urban development plan in Istanbul. During this spontaneous civic
unrest, protesters used humor to respond to the disproportionate use
of tear gas by painting daring but smart slogans in street writings.

Don’t worry mom, we stay back. (A typical expression in response to a wor-
ried mother telling her child not to get involved in political demonstrations.)

I'm not telling you not to spray, I say spray as a hobby instead. (Mimicking
a parental expression to convince children not to pursue an adventurous
career, like music or acting. Used this time to address police use of tear gas.)

What if you hit me on my surgery scar?
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Today, six years after Gezi and its optimism, we still find the same
humor in courtroom posters designed by students in support of the
hundreds of university professors currently being tried on charges of
terrorist propaganda for signing a 2015-2016 petition calling on the
state to stop atrocities in Kurdish cities.* As agents of change, civil
society actors should work to catch this resilient, confident, vivacious
tide in the younger generation. Helping memorialization efforts reach

larger audiences would be a good first step.

This is not a palace of justice.

I'm on trial, therefore I am.
Hocami Darlama is an idiom
similar to the slang “Stop
Busting My Teacher.”

My eyes closed, I listen to
Caglayan (name of Istanbul’s
main courthouse).

36  See “Academics for Peace: Hearing Statistics as of 13.12.2019,” http://tiny.
cc/zibv4y.
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Trends and Examples in Visual Storytelling

With digitization, the act of commemorating, documenting, and ar-
chiving certainly finds new frontiers. These mediums hold great po-
tential for creating spaces of curious engagement, and therefore should
be more central to human rights and memorialization work. This trend
has been hailed as giving rise to a plurality of memories by making
silenced histories visible in its networked structure. Pierre Nora corre-
lates the rise of the lieux de mémoire, sites where memory is constructed
and artificially maintained, with the decline of milieux de mémoire, a
socially shared living memory, archives being one such site. According
to Nora, lieux de mémoire thrives on the ruins of living social memory
and is foreign to social life: “This form of memory comes to us from the
outside; because no longer a social practice, we interiorize it as an in-
dividual constraint.”? There are features of digitization, however, that
many argue contribute to the opposite disposition. With the advent
of electronic audio-visual technologies, and more intensively with the
introduction of interactive new media, recent digital technologies may
introduce significant changes to the logic of the archive, which can now
be seen as a form of social intervention.

Good places to see technology’s contributions to archives are in
online information-gathering efforts. These spaces, used in pursuit of
justice or during times of crisis, can quickly transform into spontane-
ous shrines and digital memorials. Platforms such as Facebook pro-
duce digital archives almost as a byproduct. The Facebook page Justice
for Catherine Cesnik and Joyce Malecki® for instance, was set up by a
group of women investigating the 1969 murders of Sister Cathy Cesnik
and Joyce Malecki.* The page was first opened to keep the investiga-
tion alive by reaching out to new witnesses and sexual abuse victims.
It also served as a digital memorial, where a larger community could
get together to share memories, reflections, and experiences. Threaded
posts, profiles, photos, and avatars create a history of online exchanges
and allow for the past to be reconstructed on an online platform. In this
way, the interactive and participatory aspects of the Internet generate a
kind of “writable collective memory,”* which captures contemporary
norms about institutional injustice and sexual abuse.

37 Nora, “Between Memory and History, 14.
38  See https://www.facebook.com/JusticeForCathyCesnik/.

39  This murder story was recently covered by a Netflix documentary, The
Keepers, which is how I learned about this initiative.

40  Gregory L. Ulmer, Electronic Monuments (Minneapolis, MN: University of
Minnesota Press, 2005).
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There are also examples of memorials in digital spaces that are cen-
trally structured rather than distributive and collaborative. The Shoah
Foundation at the University of Southern California* is dedicated to
archiving audio-visual interviews with survivors and witnesses of
the Holocaust and other genocides. It has moved its archive to an on-
line portal, which allows users to search through and view more than
55,000 video testimonies.

Digitization also complements and provides financially viable op-
tions for physical museums and memorials. Sophisticated websites al-
low users to experience the second-best thing to physical spaces by
allowing them to not only hear and see aspects of the content, but to
engage in a dialogue, which can be a wonderful pedagogical experi-
ence. Photographs, videos, historical documents, voices, and maps
greatly accentuate the experience for people comfortable with inter-
activity and the fluidity of multimedia. The POLIN Museum of the
History of Polish Jews is one such example: it is a digital oral history
project that seeks to create awareness about the legacy of Jews in War-
saw. The website is divided into three historical periods on the past
and present of Jewish Warsaw shown by a mapped city guide. Using
this approach, information becomes accessible through timelines and
mapping interfaces, offering a new dimension to the traditional, linear
form of archiving.

Information design and data visualization, when presented in ani-
mated and creative ways, also provide powerful tools to convey grave
atrocities. The Fallen of World War I1,** an interactive documentary that
examines the human cost of the Second World War and the decline in
battle deaths in the years since the war, is a great example of this. The
15-minute video combines data visualization with cinematic storytell-
ing to provide viewers with a dramatic perspective about the human
costs of war.

Another visualization trend is seen in collaboration across disci-
plines in collecting forensic evidence. Forensic Architecture (FA) and
SITU are two unconventional architecture firms that open new fron-
tiers in human rights work using design, research, and simulation in
multidisciplinary styles to provide visual evidence in investigations of
human rights violations. Both have collaborated extensively with in-
ternational prosecution teams, political organizations, NGOs, and the
United Nations in situations where hard evidence was difficult to gath-
er. In a recent study, FA digitally reconstructed the murder of Tahir

41  See https://sfi.usc.edu.
42 See http://www.fallen.io/ww2/.
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El¢i, a Kurdish lawyer assassinated in 2015, narrowing down potential
suspects using sophisticated digital analysis. In December 2018, these
results were submitted to the public prosecutor in Diyarbakir to push
the state to reinvigorate its own investigation.

Other examples of using technology to reconstruct events were
used in the contexts of Gaza and Afghanistan. The investigation of the
behavior and effects of white phosphorus in Gaza during Operation
Cast Lead involved the production of an interactive map of attacks by
Israeli forces on Gaza in the summer of 2014. The map enables users
to explore a vast collection of data collected on the ground by the Al
Mezan Center for Human Rights, the Palestinian Centre for Human
Rights (PCHR), and Amnesty International. Similarly, SITU collabo-
rated with journalist Matthieu Aikins to release an interactive, digital
platform synthesizing historical satellite imagery, photographs, and
videos with a geospatial portal to document evidence for alleged U.S.
war crimes in Nerkh, Afghanistan. In these and other cases, the models
intended to serve as evidence were also meant to become spaces where
the public could empirically relate to the true events of these crimes.
Once the purpose of evidence-building is achieved, the forensic analy-
sis could then be used as a digital memorial to provide explanations of
human rights violations.

Besides offering new frontiers, digital technologies can also trans-
form public spaces. One such tool used for raising awareness is video
mapping. In an inspiring case, UNICEF used this visualization meth-
od to project moving silhouettes of young children onto the streets
of Stockholm to raise awareness of the ghost-like presence of refugee
children in the city.** Video mapping was also used in Turkey. First in
2011, by Greenpeace Turkey, about the risks and dangers of nuclear
energy* and later in 2013, by Amnesty International Turkey, related to
police violence, including a case where disproportionate use of tear gas
left Hakan Yaman permanently blind.”® In all these cases, we see that
the meeting of public space with digital form provides a new feature
of flexibility, both when compared to fixed monumental forms and in
relation to physical restrictions enforced by authorities. In this sense,
video mapping is similar to the emerging technologies of virtual and

43 “Flykten Slutar Har” [The Flight Ends Here], https://www.youtube.com/
watch?v=IKelPYkWO1M&feature=youtu.be.

44  “Greenpeace Video Mapping: Realtime on Galata Tower,” https://www.
youtube.com/watch?v=FD3DEYNhBfc.

45  #HakanYamanaNeOldu? Uluslararast Af Orgiitii — Caglayan Adliyesi
& Galata Kulesi [#HakanYamanaNeOldu? Amnesty International — Caglayan
Courthouse & Galata Tower], https://vimeo.com/81084138.
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augmented reality.* This trajectory indicates that public commemora-
tion can take novel forms in the near future.

Innovation in approach doesn’t just mean the use of cutting-edge
technologies. Combining the wisdom of guided tours, oral history, and
social activism, alternative guided tours have long been used creatively
by initiatives working to create space for silenced memories. In Israel,
alternative tours are used for creating public engagement about the
Palestinian side of the story with respect to Israel’s security policies.
In Turkey, two recent initiatives, rooted in the traditions of youth and
feminist studies, provide exciting new ways to engage young people
with the memory of public spaces. Black Box Association facilitates
memory walks that help young people engage with questions of injus-
tice against historically marginalized groups in Turkey.* Similarly, Sa-
banci University’s Gender and Women’s Studies Center of Excellence
organizes memory walks through the city from a gender perspective,
sharing hidden stories and making “discovery” possible.

Gamification is another fruitful venue to convey difficult topics to
younger generations. Game designer Brenda Romero cites her seven-
year-old daughter’s relationship to black history classes at school when
talking about how she started designing games on serious topics. Dis-
appointed by how trivial the events of “Middle Passage”*® sounded to
her daughter, Romero designed a game for her. She gave her a bunch
tokens, put them on a boat made out of a notecard, and gave her a
number of rules. Playing the game with the instructions she received,
her daughter realized that she was rolling too high and didn’t have
enough food. That’s when she turned to her mother and said, “We're
not going to make it.” After a month of black history class at school,
this was the first time that the event registered emotionally with her
daughter and she finally asked, “Did this really happen?”*

46  Kevin Kelly, “AR Will Spark the Next Big Tech Platform — Call It Mir-
rorworld Wired,” Wired, February 12, 2019, https://www.wired.com/story/
mirrorworld-ar-next-big-tech-platform/.

47  See Karakutu's “Memory Walk” website: http://www.karakutu.org.tr/
causes/memory-walk/.

48 The Middle Passage is the stage of the triangular trade in which millions
of Africans were shipped to the New World as part of the Atlantic slave trade.
See https://en.wikipedia.org/wiki/Middle_Passage.

49  Romero later went on to design New World (2008) to teach her daugh-
ter about the slave trade (http://brenda.games/the-new-world/); Siochdn Leat
(“The Irish Game”; 2009) to tell the story of her family’s history beginning with
the Cromwellian invasion of Ireland (http://brenda.games/soch/); Train (2009)
to explore complicity within systems by asking two questions, “Will people
blindly follow the rules?” and “Will people stand by and watch?” (http:/
brenda.games/train/).


https://www.wired.com/story/mirrorworld-ar-next-big-tech-platform/
https://www.wired.com/story/mirrorworld-ar-next-big-tech-platform/
http://www.karakutu.org.tr/causes/memory-walk/
http://www.karakutu.org.tr/causes/memory-walk/
https://en.wikipedia.org/wiki/Middle_Passage
http://brenda.games/the-new-world/
http://brenda.games/soch/
http://brenda.games/train/
http://brenda.games/train/

A Work in Progress: Bringing
Together Data and Design

So how did all these influences come together to influence my work?
When I started at Hafiza Merkezi, I worked on putting structures and
mechanisms into place for the effective dissemination of the data and
findings produced by our documentation and legal teams. We used
political thresholds, such as general elections and critical hearings,
to carry out digital campaigns. However, the radical closing of the
political landscape after 2015 created obstacles to organizing similar
campaigns. First, the speed of devastating new developments made it
difficult to get public attention for past crimes. Second, the extent of the
political clampdown made such visibility vulnerable to legal action.
For these reasons, we needed a new way to engage when defining our
communications work in the new political context.

I always had the sense that we had many stories hiding in our re-
ports and databases as we documented testimonies and legal docu-
ments. As a person who is routinely inspired by creative productions
and educational tools from around the world, I felt that there was
much more to telling these stories than just corporate communications.

I also learned about new forms of gatherings, where participants
convened in a marathon style, collaborated, and worked hands-on to
solve a problem. For instance, when I was in Berlin in 2015, I heard
from a designer that they used to organize workshops called data meets
design, where groups from the worlds of data and design came together
to collaborate, with both sides bringing what the other needed. Around
this time, I also heard the word hackathon, a concept for defining a mar-
athon meeting, in person or online, where people from coding and pro-
gramming backgrounds collaborated to solve a problem or generate
new information. In game labs, they did something similar, designing
games based on given concepts. The key take-away words for me were
collaboration, creativity, hands-on, and interdisciplinarity.

Later, in 2016, we discussed the need to engage with the creative
sectors and younger generations during our strategy meeting at Hafiza
Merkezi. Then, the concepts and ideas came together. Why not bring
our data together with people from creative disciplines and see what
comes out of it?

This was the background to our February 11, 2017, hackathon in
Istanbul.® Over 40 people with interests and skills ranging from soft-

50 Hafiza Merkezi, “Hackathon by Hafiza Merkezi: How to tell the stories
of enforced disappearances, February 11, 2017, http://hakikatadalethafiza.
org/en/hackathon-by-hafiza-merkezi-how-to-tell-the-stories-of-enforced-
disappearances.
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ware development and data visualization to graphic design and cre-
ative writing participated in this one-day event. First, we introduced
the participants to some of the main concepts and discussions about
human rights violations and memorialization. Then, we moved on to
our data on enforced disappearances. Everybody was left to work in
groups, making use of their different skill sets to transform their pro-
posed ideas into prototypes. At the end of the day, over 15 prototypes
using the mediums of video, game, poster design, guerrilla marketing,
and digital communications were presented. Today, two years after
that meeting, I'm happy to say that not only were we able to develop
a number of these prototypes into full-fledged projects, but we also
scaled this pilot project into a more structured model of collaboration
between the human rights community and the creative disciplines.
Two projects we developed help to explain the state of our current ac-
tivities in this line of work: Memorial Stones for the Disappeared and
the Dictionary of the Disappeared.

Memorial Stones for the Disappeared

In response to the perpetrators’ efforts to remove them from humanity,
portrait photos are universal symbols of resistance for those who have
been subjected to grave human rights violations. For the disappeared,
photos reaffirm their belonging to our shared humanity. Based on this
idea, photographer Anil Olcan suggested producing marble stones

with portraits of the disappeared printed on them:

Portrait photos have been the most important representations to the
living days of the disappeared, which are today strong symbols for
their remembrance. As a resistance to the erasure of the disappeared
from public imagination, I suggested to make a public installation of
cubic marbles using the portrait photos of the disappeared.

In Amil’s proposal, marble stones were conceived in identical cubic
form (5 cm®) and photos of the disappeared were to be printed on each
marble using cyanotype — a photographic printing process that pro-
duces a cyan-blue print. We documented 500 people who had disap-
peared and had photos of 266 of them. This meant producing at least
266 marbles.

The idea seemed straightforward at first, but once we started
thinking about the details — like shape, form, production, and presen-
tation — it became more complicated. Would this be a permanent or
a mobile exhibit? Indoors or outdoors? How much would the marbles



weigh? How would they be presented and exhibited? The question
about their placement had tremendous bearing on the symbolic value
attached to the disappeared, the photos, and the marbles. These were
questions that Anil and I could not answer alone. We asked feedback
from friends in the arts and exhibition fields. One of the works that two
artist friends, Billur and Aysenaz, presented was Carl Andre’s “Carbon
Copper Triads.” In this example, the coppers looked very much like
our marbles, but they were of different heights. We decided that cubes,
all the same height, would look almost militaristically homogeneous,
so we borrowed this idea to cut marbles to three different heights. We
also liked their random placement.

The prototype design of the 5 cm3 marble stones
suggested at the hackathon by Anil Olcan.

We then did a few simulations, first with replica items, then with a
sample of 30 marbles. Since we liked what we saw, we moved forward
with the final versions. It took a month to produce all the marbles with
cyanotype prints of the disappeared on them.

It took six months to find the right time and place for the exhibit:
May 10, 2019, in the Kars1 Sanat Gallery in Istanbul. The title of the
exhibit — Public Secret (Asikar Sir) — was suggested by Ozgur Sevgi
Goral, a former colleague at Hafiza Merkezi. It refers to the concept
used by anthropologist Michael Taussig to define the dual nature of
the crime of enforced disappearances: disappearing a person into thin
air (secret) in a defiant and blatant fashion (public). In the exhibit, the
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marble stones were the main work but, to our pleasant surprise, they
were presented along with a number of other contributions.

Carl Andre (b. 1935, American; Contemporary Sculpture, Minimalism):
44 Carbon Copper Triads, 200s5.

The biggest discussion revolved around the installment of the
stones. We wanted them close to ground level to make the associa-
tion with death and to render the multitude of the disappeared more
visible. But we also didn’t want them right on the floor with nothing
underneath them, as this is considered culturally and religiously disre-
spectful. During this phase, artist Sevim Sancaktar, who has extensive
experience in exhibit setup, helped us find spatial answers. Finally, we
placed some of the stones on shelves right along the walls, and others
on top of a short console in the middle of the space.

30 marbles positioned randomly

30 marbles positioned adjacent
in one big cluster.

to each other.



Anil cyanotype printing photos of the disappeared
over nearly 300 marble stones.

Cyanotype printing involves the use of a number of chemicals
with water to get the blueprint of the pictures.

The venue of our exhibit, the Kars: Sanat Gallery, was set up as an
independent art gallery back in 2000. Since then, it has hosted many
exhibits and events on various politically sensitive issues. The choice
of this venue was special for two reasons. First, it was set up by art-
ist Feyyaz Yaman, the brother of Hiisamettin Yaman who was forcibly
disappeared in 1992. Second, Kars1 Sanat reopened at its new location
— right across from Galatasaray Square where the Saturday Mothers
used to meet — a month before our exhibit.
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Dictionary of the Disappeared

Sometimes the best way to convey the unique nature of a crime is to
show how its victims relate to things that are mundane for the rest of
the society. In this example, we wanted to communicate disappearanc-
es by showing how certain words can gain new resonances via subjec-
tive meanings: body, telephone, door, pajamas, mask, bone, petition, farmer,
photo... For many, these words denote only their literal meanings. In
this project, we wanted to share their new connotations based on the
experiences of those whose loved ones had been forcibly disappeared.
The idea was to catch the reader’s attention through the contrast of
something ordinary and familiar diverted by something unfamiliar,
unpleasant, and unsettling. The idea was proposed at the hackathon
by Pmar {lkiz, co-founder of Pikan Ajans, the first communications
agency in Turkey to work exclusively with NGOs. We worked with
them to develop and implement this idea in the spring of 2017.

The first thing we did was to analyze Hafiza Merkezi’s reports and
database, looking for common words with unsettling memories, and
compile a list. For instance, when describing the taking of their loved
ones, relatives of the disappeared often mentioned pajamas since the
operation took place at home so early in the morning that the person
didn’t have time to change. In contrast, door and telephone are strongly
associated with hope. This kind of hope, however, may also block clo-
sure and expose the relatives to never-ending grief. Deep down, de-
spite knowing that they will never see their loved ones again, relatives
remain hopeful that those taken will one day walk back through that
door or good news of them will arrive by phone.

Since these words are associated with traumatic memories, we had
to find the right balance between the relatives” emotional triggers and
our urge to interest people in these crimes. As a communications agen-
cy, Pikan tends to gravitate towards being striking. This is a strength
that we lack, and thus the main reason that we work with them. How-
ever, this tendency also carries the risk of relegating the relatives’
sensitivities to the background. To address this, our documentation
team, who know the families best since they carried out the field inter-
views, worked diligently through all of the creative content. Following
a laborious mutual feedback and revision process, the content of 25
words was ready. The last production step was to create a visual for
each word. It was important to carry the conceptual idea over to the
visuals, so we used the conventions of a dictionary. To strengthen the
contrast, we juxtaposed the definitions of the words with their subjec-
tive meanings.



Door: A space in a wall or partition that is passed through to enter
or exit and has a mechanism of opening and closing. / That which
the relatives of the disappeared do not lock thinking that maybe it’s
news from him when he knocks, despite the passing of years.

Photograph: An image, especially a positive print, recorded by
exposing a photosensitive surface to light, especially in a camera. /
An image of a loved one, which is usually carried to the square where
the loved one is commemorated.

Body: The entire material or physical structure of an organism,
especially a human or animal. / The entire material or physical
structure of an organism, which remains to be found for 211 of the
500 people who were forcibly disappeared.

-
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One word was shared on social media every three days over three
months. We received positive feedback from friends and affiliates, who
said they found the concept quite moving. The words must have struck
a chord, as many people recalled them months after we stopped shar-
ing them. This impression was supported by our social media stats,
which revealed a clear rise in reach and interaction during that period.

This small, low-budget digital memorial initiative used the subjec-
tive meanings of words as its content, and social media as its medium.
Its emotional impact lay in the contrast of juxtaposing ordinary words
with these extraordinary experiences. The concept was a symbolic rep-
resentation of the wide gap between the experience of society at large
and that of the disappeared and their relatives. The subjective mean-
ings exposed this asymmetry in a subtle yet emotional way. This link
with ordinary words also helped us grab attention.

The project’s small scale made it possible to start and finish its full
production cycle within a few months. This gave us a sense of achieve-
ment and motivated us to continue building. It also provided a proto-
type for an evolving project that can be scaled up with more content or
applied in other mediums. It too could be part of an art exhibit, which,
in fact, we did on a small scale when we decided to produce stickers of
the words as part of Public Secrets.

The Next Phase: A Model for Civil Society?

The memorial stones and the dictionary were new and experimental
for us, but they only truly become meaningful if we build on these
projects. For me, this model can be understood in terms of creating
space for creative collaboration between the human rights community
and creative storytellers. Right now, that is exactly what we are trying
to do in order to create a model for civil society.

In the spring of 2018, we began a new project called Human Rights
and Creative Communications to build on what we have done and scale
it as a model for other human rights organizations. As I write this, we
are halfway through the one-year project. In February 2019, we orga-
nized another hackathon where we brought together representatives
from eight human rights NGOs with more than 20 creative contribu-
tors, having them work together to produce at least one prototype for
each NGO. By the end of summer 2019, we expect to produce and dis-
seminate these prototypes in eight visual projects.

For this next phase, we made major revisions to address the nov-
elty of working with eight organizations. For instance, in order to
narrow the information gap between the NGOs and the creatives, we



emphasized preparation before the hackathon. To this end, we helped
the NGOs prepare briefs that informed the creatives about their orga-
nizations and content. We also planned the hackathon to last for two
days and programmed it with greater detail. Instead of an open call,
we handpicked the creatives to make sure that their skill sets were ad-
equate and complementary. This was crucial in this hackathon in order
to match the eight NGOs with the right combination of creative skills.

Challenges and Reflection

Consultation with the victims is an important issue for memorializa-
tion projects. Yet, for reasons I'll explain below, we did not put con-
sultation at the heart of our project. For example, we didn’t invite the
relatives of the disappeared to the hackathon. We knew that would be
counterproductive and traumatic for them. Instead, we wanted to let
the ideas roam during the meeting and inform the relatives about any
output at a later stage. The importance of consultation has to do with
the scale and public nature of the project. If our purpose was to create
a large-scale, permanent memorial, then it would be absolutely neces-
sary to consult the relatives about the method and priorities. However,
our purpose was to engage more people in creating stories on difficult
topics. This doesn’t mean that we did not take the sensitivities of rela-
tives into account. For each project, the production phase included col-
laboration between the creatives and our documentation team, who
were diligent about the ethics of working with victims.

Another challenge has been the degree of uncertainty. This type of
collaborative process always bears unforeseen complications because
of its experimental nature. The lack of previous experience or estab-
lished routines in estimating budgets, division of labor, and deadlines
make it difficult to make predictions, which we need when applying
for funding. Instead, we had to make general estimations about the
project period and budget in our applications, changes to which had to
be accommodated along the way.

These uncertainties may lock some projects into dead ends. For
instance, we weren’t able to finalize one of the selected prototypes due
to the unexpected workload of the creator. One participant proposed
an inspirational poster design project during the hackathon. This was
beyond just a poster design idea though, as it described a process
whereby people would join by designing their own posters. Due to the
difficulties mentioned above, we were not able to clarify the uncertain-
ties and implement it.

p
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Another challenge has to do with over-emphasizing the role of
digital media in outreach. There are varying degrees of complementar-
ity between digital and physical means of dissemination. As we know,
digitization not only opens new frontiers for memorialization, but also
complements existing efforts. During the hackathon process, however,
we remained largely within the digital domain due to the growing re-
strictions on the public domain and the lack of human resources to do
both. This creates limitations in reaching out to, and interacting with,
people in more tangible ways. In our future efforts to expand on the
experience of this collaborative process, we will look for ways to sup-
port the digital aspects of our work with more spatial interaction. The
dictionary could grow into a larger project in which we could print it in
different forms and disseminate copies at public events. And whether
we will be able to exhibit the marble stones outside will be bound by
the security risk of taking direct action.

On this note, our final challenge has been the mounting political
pressure over dissidents, particularly through increased surveillance
and denunciation over the Internet. Particularly since the failed coup
of July 2016, law enforcement has been actively calling on citizens to
denounce social media postings.* Since then, thousands of individuals
have been detained and arrested based on charges of terrorist propa-
ganda from what they shared on social media. This environment of
growing online pressure has put Hafiza Merkezi, as a human rights
NGO dealing with state crimes, on the radar.

Conclusion

In the opening section of this chapter, I argued that part of the strug-
gle for democracy is to create favorable conditions for people to feel
open about learning new things. In the context of my work at Hafiza
Merkezi, I have been trying to do that by facilitating a creative space in
which the human rights community can tell better stories. We need to
think of truth and story as best friends, and do our best to keep them
in each other’s company. I hope that the process described above in-
creases our capacity to make atrocities and violations more accessible.

I also like to think of the two projects described above as mini-
memorials born of innovation. Anil’s idea takes the more traditional

51  For more about denouncing those who support terrorist organizations
over social media, see Yeni Safak, “Sosyal Medyada Terdre Destek Verenler
Nasil Ihbar Edilir?” [How Are Those Who Support Terrorism on Social Media
Reported?], December 23, 2016, https://www.yenisafak.com/teknoloji/sosyal-
medyada-terore-destek-verenler-nasil-ihbar-edilir-2585434.
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memorial concept and transforms it into a flexible form. The mobility
of the stones liberates them from being fixed in time and space, helping
them infiltrate the rhythms of daily life through remembering. Simi-
larly, with the Dictionary of the Disappeared, we used a mainstream form
as a hook to tell the story of a difficult truth. Both memorials can also be
understood as ever-expanding processes. The marble stones will pro-
liferate with new documented cases, while the dictionary can expand
with new words and forms, as we’ve seen in our recent exhibit. Just
as they can expand in form and scope, these two proto-memorials can
also expand in scale with public support in a more politically favorable
future.

For me, the benefits of this creative space go far beyond its pro-
duced outputs. I see great value in the process of interacting with peo-
ple outside of human rights in ways that bring them and their expertise
onboard. I witnessed the rejuvenating, energizing, and contagious vi-
brancy that resulted from this interaction in both our hackathons. It
was therapeutic to be able to share the load of working on highly trau-
matic experiences with people coming from different occupations. For
human rights activists conditioned to facing the negative, one should
not underestimate the healing impact of creative work.

Another valuable aspect of this process has been the hands-on, ap-
plied nature of the collaboration, similar to the studio model. The start-
ing point in this model is typically a question: How do we tell the stories
of grave human rights violations? This was the question that informed
our hackathons. The creative process starts with a focus on develop-
ing ideas and continues through to their implementation. Both parties
learn through problem solving.

This is quite different from the classroom model of typical civil
society capacity-building events. Here, on the opposite sides, trainers
provide the information and participants receive it. In pedagogically
more interactive models, this dichotomy is broken down as trainers
become facilitators. However, even in these models, implementation
— the most crucial aspect of learning — is usually missing.

In our approach, however, problem-solving and co-creation center
the process. This helps people and organizations learn while figuring
things out. I have seen how having to work on specific projects forced
both sides to move out of their comfort zones. NGOs had to think in
terms of their impact and explain themselves in a language outside
their learned shortcuts. Creatives were forced to dive deep into trauma
and suffering. They faced the challenge of trying to accommodate dif-
ficult content into their creative processes. But the two sides eventually
transformed each other.
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From one perspective, these novelties may seem mere luxuries as
the human rights community in Turkey is under heavy attack. One
could argue that there are more immediate, existential tasks than those
described in this chapter. I agree that this kind of work does not ad-
dress the most immediate threats of a shrinking civil space. Yet, I find
it refreshing sometimes to put a healthy distance between immediate
threats and building our capacity for a better tomorrow. At least this is
what I say to the cynic in my own mind. We should neither get caught
up in excessive optimism nor think the time is wrong for engaging in
this kind of work. We certainly know that perpetrators can master in-
novations to curb rights and freedoms. It is therefore imperative that
those of us promoting rights and freedoms should similarly improve
our skills to make our story relevant for the larger society.

Good and bad experiences play important roles in people’s choices
in life. In my life, my decision to work in the field of human rights has
much to do with the curiosity that has always supported my work. My
own inclinations as a human rights practitioner, therefore, are all about
creating spaces for curiosity, understanding, and reflection on human
rights atrocities.
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In my quest to contribute to my country in the context of
its deepening political crisis, and after profound reflection on my prac-
tice, I joined PROVEA! as their media manager in July 2016. This or-
ganization has worked for the defense and promotion of the dignity
of economic, social, and cultural rights (ESCR) since 1988. For the nine
years before that,  had worked as a visual journalist at what was once a
leading news agency in the country. At the same time, I worked on my
master’s degree in social psychology at the Universidad Central de Ven-
ezuela. Then, in 2013, a holding company related to Nicolas Maduro’s
government bought the media I worked for to use as a political tool.?

PROVEA not only works for ESCR, it also addresses civil and po-
litical rights, as they did in October 2016 when the government decided
to suspend the Revocation Referendum in violation of the Constitu-
tion of the Bolivarian Republic of Venezuela. As outlined in PROVEA’s
2016 statement, this event closed all democratic channels for the politi-
cal participation of citizens.’?

Context

From late 2016 to early 2017, the Venezuelan government dramatically
deepened the social, political, and economic crisis, considered by many
as the worst crisis in our history. At the same time, citizens continued

1~ PROVEA stands for Programa Venezolano de Educacién Accion en Derechos
Humanos [Venezuelan Education-Action in Human Rights Program].

2 El Estimulo, “gEsjca es la cara del duefio de Ultimas Noticias?” [Is this the
face of the owner of Ultimas Noticias?], Nov. 8, 2014, https://elestimulo.com/
esta-es-la-cara-del-dueno-de-ultimas-noticias.

3 PROVEA, “A partir del 20-0, gobierno de Nicolas Maduro debe calificarse
como una dictadura” [From 20-0, the government of Nicolds Maduro must
be classified as a dictatorship] (Caracas: Programa Venezolano de Educacion-
Accién en derechos Humanos, 2016), https://provea.org/comunicados/a-partir-
del-20-0-gobierno-de-nicolas-maduro-debe-calificarse-como-una-dictadura/.
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to press for the restoration of democratic institutions while now living
in a country with no guaranteed rights. Food and medicine shortages,
increased repression, and other elements undermined our morale and
our hope.

One of the civic achievements of the public pressure — promoted
by PROVEA — was the adoption of the term “21* century dictator-
ship” by national and international public opinion to refer to Nicolas
Maduro’s government. This happened in October 2016 after the Conse-
jo Nacional Electoral (CNE)* arbitrarily and unconstitutionally decided
to suspend the three-phase Revocation Referendum. The first phase
was the collection of 1% of the signatures of all Venezuelan voters to
accredit the

political organization or group of voters who would act as the petitioner
of the referendum. The second phase, which can only begin after meeting
the requirements of the first phase, consists of collecting statements or
intentions equal to at least twenty percent (20%) of the registered voters
to summon the referendum. The last stage consists of convening the refe-
rendum so that the voters may decide on the revocation of the mandate.®

Thus, amid the second phase, and by order of the criminal court,
whose competency is far from making election-related decisions, the
popular clamor of many Venezuelans was crushed “until further ju-
dicial instructions” by the CNE (2016). Yes, this was a direct attack on
our hope. Still, it was also the opportunity to say without hesitation
that holding democratic elections in Venezuela would be impossible so
long as the government was not sure that it had the conditions to win.
In other words, we could definitely say that the spaces for civil society
were closing in Venezuela.

21°t Century Dictatorship

To categorize Maduro’s government as a 21 century dictatorship, we
had to introduce new elements into the social imaginary of my both
country and the international community. Their closest references
were the Latin American military dictatorships of the Southern Cone
in the 1970s and 1980s. We did this so people could understand that the
situation of Venezuela should not be taken lightly and that we were not

4 National Electoral Council.

5 José Ignacio Hernandez, “La violacién del derecho al referéndum re-
vocatorio en Venezuela” [Violation of the right to the recall referendum
in Venezuela], Revista de la Facultad de Derecho de México [Journal of the Fac-
ulty of Law of Mexico] 67, no. 269 (2017): 791-818, http://dx.doi.org/10.22201/
fder.24488933¢.2017.269.62463.


http://www.cne.gov.ve/web/sala_prensa/noticia_detallada.php?id=3483
http://www.cne.gov.ve/web/sala_prensa/noticia_detallada.php?id=3483

being facetious. This was different. This was a dictatorial regime, albeit
somewhat different from those of Argentina or Chile.

Thus, on October 23, 2016, PROVEA issued a statement warning of
the gravity of the CNE’s decision and its effects on the closure of demo-
cratic spaces, in violation of the Constitution and the international trea-
ties signed by Venezuela:

This is a dictatorial regime adapted to new times, co-opting the indepen-
dence of institutions to cover the abuse, arbitrariness, and power hege-
mony under a veil of legal legitimacy. In the Venezuelan context, it is
based on the support of the military sector and the use of judicial power
to criminalize and neutralize any dissidence. Less than two decades ago,
Latin America had a similar experience with the Fujimori auto-coup in
Peru, which severed the democratic freedom of that country and ended
thanks to the people’s struggle for the restitution of democracy.®

However, the Venezuelan imaginary on dictatorships is not only
based on Videla and Pinochet, but also its own history and military.
Of course, Maduro had a well-built democratic facade. He represented
the union sector when he was elected president in 2013 with over seven
million votes (more than half of the total) in an election with a 78%
voter turnout. Nothing could be further from a traditional dictator-
ship. Maybe that is why it took so long to make this statement: “Strictly
speaking, this has been a dictatorship for quite some time. There is a
concentration of power under a single person, the public powers have
lost their independence, the civil and political rights of the people are
not guaranteed under equal conditions but are determined by whether
or not they support Chavism,” according to Margarita Lopez Maya, an
academic, researcher, historian, PhD in social sciences, and member of
PROVEA'’s Assembly.”

With this decision, the CNE began to pave the way for people to
take the streets en masse — not for one or two days, but for almost
four months starting on April 1, 2017. This was one day after Attorney
General Luisa Ortega Diaz, an outspoken advocate of Chavism, made

6 PROVEA, “A partir del 20-0, gobierno de Nicolds Maduro debe calificarse
como una dictadura.”

7 Margarita made this comment during an interview I conducted with
her in November 2016, one month after this statement became public, mark-
ing a milestone in PROVEA’s history. “Margarita Lopez Maya: ‘En este mo-
mento nos necesitamos todos, y de alguna manera tenemos que converger”
[Margarita Lopez Maya: “Right now we all need each other, and somehow we
have to converge”] (Caracas, Venezuela: Programa Venezolano de Educacion-
Accién en derechos Humanos, 2016), https://www.derechos.org.ve/actualidad/
margarita-lopez-maya-en-este-momento-nos-necesitamos-todos-y-de-alguna-
manera-tenemos-que-converger.
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a public statement on Rulings 155 and 156 issued by the Supreme Tri-
bunal of Justice. These rulings stripped the National Assembly of its
powers and removed parliamentary immunity. This was the first time
that Ortega Diaz moved towards being the “heir” of the government
of the late Hugo Chévez, sounding the alert about the “rupture of the
constitutional thread.” In other words, she challenged this breach of
the Constitution that illegally suspended the elections.

These protests, during which PROVEA registered the deaths of 143
people (although some media counted more) due to violence and re-
pression by state security forces, spread throughout the country and in
various social sectors.® This resulted in the creation of non-violent re-
sistance collectives, showing the civic nature of the protests and expos-
ing their brutal repression. As Deputy Miguel Pizarro put it, “the most
important thing about peaceful protest is that it always exposes barba-
rism. We have seen some remarkable expressions. Take, for example,
what Las Piloneras and Dale Letra have done... These expressions of
peaceful protest always serve to contrast the much larger barbarism
against a country. The chants are very meaningful.”? We shall see what
he is talking about in the next section.

Symbols of Non-Violent Resistance

Cantos de pilon,'° an apron, a rag doll, and some maracas have enabled
people to join the protests and channel their anger and frustration. The
organization Las Piloneras represented the civic struggle, but also the
struggle of mothers, a symbol of family, sacrifice, and the life-force
of households. “The apron emerges from the private space to become
public, but because the situation on the streets affects the apron, it af-
fects the private life. Mothers had to take to the streets to defend their
space, their sustenance, and the sustenance of their children,” said
Maria Fernanda Montero, known popularly as Mafer, who was re-
sponsible for the lyrics of the organization’s chants.!

8  PROVEA, “Informe Especial: Protestas, derechos humanos y represion
(1989-2017): Elementos para comprender la cultura de la protesta en Venezu-
ela” [Special Report: Protests, human rights and repression (1989-2017): Ele-
ments to understand the culture of protest in Venezuela] (Caracas, Venezu-
ela: Programa Venezolano de Educacion-Accién en derechos Humanos, 2018),
https://www.derechos.org.ve/web/wp-content/uploads/25-comics.pdf.

9  Telephone interview with Miguel Pizarro, February 2017.

10  Cantos de Pilon are a tradition that consists of singing chants while grind-
ing corn.

11  Skype interview with Maria Fernanda Montero, February 2018.



During the more than one hundred days of protests in Venezu-
ela in 2016, the demonstrators, mostly women, successively became
symbols of consolidated nonviolent resistance. They created a social
organization to hold assemblies every two weeks to plan their next ac-
tions with a complete structure, a records commission, and replication,
training, and security committees.

Source: TW @piloneras

Mafer had never attended a demonstration before, but seeing the
number of people who died around the country during the protests,
she felt a moral need to take action.”? After attending her first dem-
onstration with some colleagues in late April, they decided to meet in
the house of one of them because they felt the need to help channel all
the energy they saw among the people. “Andrés grabbed his cuatro;
he wanted us to do a May Cross wake, so he started singing the most
beautiful décimas. That night, we started to sing cantos de pilén. They
have the rhythm of a procession... and so it was on that day. That is
how it all began,” said Mafer."® Since then, mothers, professionals, uni-
versity professors of all ages, and other supporters, gathered under the
name Las Piloneras. They continue to sing cantos de Pilon, with lyrics
that condemn the serious human rights violations in Venezuela and
connect them to the folklore.

12 PROVEA, “143 personas fallecidas en contexto de manifestaciones du-
rante 2017” [143 people died in the context of protests during 2017] (Caracas,
Venezuela: Programa Venezolano de Educacion-Accién en derechos Humanos,
2017),  https://www.derechos.org.ve/actualidad/139-personas-fallecidas-en-
contexto-de-manifestaciones-hasta-el-27-de-julio.

13 Skype interview with Maria Fernanda Montero, February 2018.
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“No es la violencia la salida. La violencia estd sembrada en este pais, la
llevamos por dentro.** Yo no quiero héroe ni mdrtir, lo que quiero es que aqui-
10 I0-, sigan mis muchachos vivos pa reconstruir el pais- 10,”*® sang Mafer
with emotion at the rallies. “You would not believe how careful we
were selecting each word,” she reflected later."®

Source: TW @Dale_Letra

While Caracas trembled with each protest, nonviolent resistance
groups continued to emerge from civil society. May 15, 2017, marked
the creation of the pluralist, independent citizen movement Dale Letra,
formed by twenty people from different disciplines working in “col-
laborative-collective action.”"” Dale Letra not only carried out actions
in the streets but also promoted debates, workshops, and alliances to
strengthen non-violence resistance to promote democratic transition.

Dale Letra is known for designing a “mobile alphabet” to demand
their rights. During the protests, each member takes a letter and they
take turns building a message. This way, they promote a culture of
gatherings, dialogue, tolerance, and respect in the context of peace-in-
democracy culture. “We work with community leaders from working-
class sectors to develop joint actions to demand basic services, food,
and medicine, due to the high cost of living that affects us all equally.”*®

14  Violence is not the answer. Violence grows in this country; we have it
inside us.

15 I don’t want heroes or martyrs; what I want is for my boys to stay alive
and rebuild the country.

16 Skype interview with Maria Fernanda Montero, February 2018.
17  Email interview with Dale Letra, March 2018.
18  Ibid.



Furthermore, they reassert nonviolent resistance as a form that is co-
herent with democratic principles, respect, and dignity, and which has
had historic results “inspired by the teachings of great masters such
as Mahatma Gandhi, Martin Luther King Jr., Nelson Mandela, Lech
Walesa, Vaclav Havel, and several other examples of non-violent resis-
tance in the world.”?

On May 27, 2016, it had been ten years since Radio Caracas Tele-
vision (RTVC) went off the air after former president Chavez failed to
renew their broadcasting license. The first news broadcast by El Bus
TV, in a moving passenger bus, was on that day. A member of the orga-
nization holds a rectangular frame emulating a television. At the same
time, another narrates the most important news of the day with a mi-
crophone in hand and with the pose of a news anchor. Thatis Bus TV, a
community, alternative, creative media that seeks to break the commu-
nications hegemony imposed by Nicolas Maduro’s government while
trying to promote empathy on relevant issues.

Source: TW @elbusTV

This community initiative was formed by a group of volunteers,
many of them journalism students doing their internships in Cara-
cas and Valencia. “Media should no longer wait for the audience to
reach us. As the media, we must go where the audience is,” said Laura
Castillo, one of its members. “The reactions of the passengers, drivers,
and fare collectors motivate us; they appreciate and thank us for taking
the news to them. That is our fuel to keep going,” said Laura.”

19 Ibid.
20 Email interview with Laura Castillo, June 2018.
21 Ibid.
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There are many other symbols of nonviolent resistance apart from
these three movements. For example, violinist Willy Arteaga was ar-
rested and held for nineteen days for protesting, his violin destroyed
by a member of the Bolivarian National Guard (GNB).” There is no
better contrast between barbarism and civility than that of brute force
versus the nobility of art! We also learned the story of Hans Wuerich, a
demonstrator who decided to remove his clothes in front of the GNB’s
anti-riot vehicles in the middle of a protest and, carrying a bible,
climbed to the roof of one of these vehicles.” He was shot with rubber
bullets in the back and face.

Melanio Escobar, journalist and director of the NGO Redes Ayuda,
noted that “the government is an expert and has the advantage in vio-
lent scenarios; however, it has no tools to act under civil and peaceful
scenarios, where reason, logic, and justice are everywhere. This is why
this is an arbitrary, oppressive, and murderous government.”* Redes
Ayuda works to defend human rights in Venezuela. Together with
PROVEA, Redes Ayuda has developed initiatives to support citizens,
such as Miisica por medicinas (Music for medicine), which encourages
the exchange of medicine for music in various physical formats, such
as compact discs and LP records.

The successive closure of civil society spaces has placed human
rights organizations in a position that goes beyond traditional actions:
promoting and defending rights, documentation, and research. These
organizations lead citizen coordination, promote street actions, and di-
versify the forms of communicating serious human rights violations.
For example, they have created radio shows, comics, music events, in-
tensive social media management, publications, and more. They have
also promoted activities that may help alleviate serious humanitarian
crises, such as Muisica por medicina, mentioned above. Additionally,
they must continue lobbying the international community to establish
a clear position regarding Nicolas Maduro’s dictatorship. Of course, all

22 El Nacional, “GNB destruy6 instrumento de ‘El Violinista’ en protesta
en Caracas” [GNB destroyed “El Violinista” instrument in protest in Cara-
cas], May 24, 2017, https://www.elnacional.com/oposicion/gnb-destruyo-
instrumento-violinista-protesta-caracas_184028/.

23 Jefferson Diaz, “Hans Wuerich, el venezolano que protesté desnudo:
‘Lo que yo queria era hacer llegar mi mensaje” [Hans Wuerich, the Venezu-
elan who protested naked: “What I wanted was to get my message across”],
The New York Times, Apr. 25, 2017, https://www.nytimes.com/es/2017/04/25/
espanol/america-latina/hans-wuerich-el-venezolano-que-protesto-desnudo-lo-
que-yo-queria-era-hacer-llegar-mi-mensaje.html.

24  WhatsApp interview with Melanio Escobar, March 2018.



these actions were framed by the non-violence resistance and demo-
cratic convictions that move human rights activists.

At PROVEA, for example, we promote several initiatives. We
have created comics about the dictatorship to teach people about
what is happening. Together with Redes Ayuda, we conditioned and
equipped a space to operate the first radio station for human rights
and civil society organizations, Humano Derecho Radio, and enhanced
the program Muisica por medicina. We also started organizing narrative,
photography, event production, and other workshops to strengthen
communication and action skills. In the meantime, considering the
context of censorship, our Twitter account became the critical network
to disseminate both traditional (documentation, research, promotion,
and denouncement) and new content and actions.

Rafael Uzcategui, General Coordinator of PROVEA, says that “a
human rights activist must frame all of their resistance actions and
strategies in non-violence. Peaceful protest allows for including vari-
ous sectors and operates in a democratic manner, which is harder
when assuming an insurrectionist or focalist strategy.” %

Nonviolent, peaceful resistance, the guiding principle of Venezu-
elan NGOs, has the power to put any anti-democratic government in
check, not because it immediately neutralizes repressive, fascist ac-
tions, but because it can undermine the foundations upon which these
regimes are built: hate, barbarism, and lack of humanity.
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Lalgarh village in the West Midnapore district! of West
Bengal (WB), an eastern Indian state, created its niche in the national
consciousness in November 2008. Then, it lent its name to an uprising
by hundreds of thousands of people, spread across multiple villages in
the district, in response to brutal assaults by police. In the three years
after the beginning of the uprising, 264 lives of members of the ruling
political party, militants, and the police force were lost in the area. The
movement’s trigger was horrifying police atrocities against the villag-
ers in Lalgarh and its adjoining villages. This came after a landmine
attack on the convoy of WB Chief Minister? Buddhadeb Bhattacharya
and Union Minister for Steel Ram Vilas Paswan on November 1, 2008.
At the time, they were returning from the inauguration of the Jindal
Steel Works special economic zone (SEZ)’ nearby. West Bengal was al-
ready in the midst of two other major land conflicts. The combination
of these conflicts had significant political and economic ramifications
for the state. They led, in 2011, to the democratic demise of the Com-
munist Party of India (Marxist; CPIM), the longest bastion of the Par-
liamentary Left, after being in power for 34 years.

I first visited Lalgarh in 2013, as a graduate student, to write my
dissertation on the insurgency. I collected much of the data for this
chapter during the summer months of 2013 through ethnographic
fieldwork, which included in-depth interviews of participants of
the movement, political leaders from different political factions, and

1 A district is an administrative division carved out of the states or territo-
ries in India. India’s 28 states and seven territories comprise about 600 districts.

2 The elected heads of the individual states in India. India comprises 29
states, each with its own elected head of state government or chief minister.

3 Setup in India by the Special Economic Zones Act, 2005, Special Econom-
ic Zones are meant to increase foreign investment and boost employment
through growth in exports. The passing of the act led to a drastic increase in
land acquisition by state governments on behalf of private capital, frequently
leading to aggravated land conflicts in India.
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journalists who covered the movement in 2008-2009. I also heavily re-
lied on literature written on the history of the region, posters and pam-
phlets produced by the movement, and the books and media articles
published on the movement around the same time. Though the data
was collected in 2013 and the dissertation written soon after, the analy-
sis and theoretical insights in this chapter have been developed over
the past five years, most of which I spent as part of the research team at
the Centre for Equity Studies (CES), an NGO based in New Delhi, In-
dia. As a part of CES, among several other projects, I worked on a two-
year-long project studying land alienation among Scheduled Tribes in
post-colonial India. While traveling across five states and conducting
fieldwork as a researcher striving to understand the extent, processes,
and impact of land alienation, I revisited my notes taken during the
months spent in Lalgarh. This chapter, therefore, not only includes the
notes and analysis used for my postgraduate thesis, but also reflects
my engagement with both practice and theory over the next few years
in various parts of my country.

While researching Lalgarh, I found many of the scholarly articles,
apart from being written during the movement or soon after, discussed
what it meant for the party in power, CPIMV, its political future, and the
parliamentary left politics in India. The literature also predominantly
focused on either the decline of law and order as a result of the move-
ment, or explained it as a response to instigation by other political par-
ties, then the opposition in the state. This chapter aims to achieve two
objectives: One, to explore the socio-political-historical context of the
Lalgarh movement to shed some light on why people revolted against
the state. Two, to aim for a historical construction of the “politics at
Lalgarh” and view the movement as a contextual and strategic political
formulation meant to engage with the state. In doing so, this chapter
will engage with Partha Chatterjee’s widely cited, and much debated,
theorization of political society, which he uses to analyze the “struc-
ture and dynamics of mass political formations in twentieth century
nation states.”* For Chatterjee, the political role of civil society in the
post-colonial setting is both inadequate and often exclusionary of most
poor people living on the fringes of legality. He uses the theorization
of political society to encompass popular mobilizations where the poor
often meet the state on those same fringes of illegality to express their
own demands.

4 Partha Chatterjee, “On Civil and Political Society in Postcolonial Democ-
racies,” in Civil Society: History and Possibilities, ed. Sudipta Kaviraj and Sunil
Khilnani (Cambridge, UK: Cambridge University Press, 2001), 165-178.



The ethnographic stance strives to produce a “thickness,” as Geertz
called it,” but need not be exhaustive or holistic. This chapter, there-
fore, does not claim the existence of a singular wholesome reality that
can be grasped or produced in totality. This is true of an uprising and
its causes involving multiple participants, causes, and trigger points
that could bring thousands of people together to fight against what
they consider unjust. While this chapter participates in the discourse
around the movement where multiple interests and factors might be
at play, the internal power hierarchies of the movement itself and con-
flicts within the mobilization are beyond its scope.

Lalgarh Movement: A Timeline

The immediate trigger for the movement came from the blast when
the Chief Minister’s convoy crossed Salboni on November 2, 2008. The
Chief Minister was returning with Ramvilas Paswan, then the Union
steel minister, after they visited the site to lay the foundation of the
Jindal Steel Works SEZ.¢ The police soon began their raids across vil-
lages in and around Lalgarh, 40 miles away from the location of the
blast. The police accused Shashadhar Mahato, brother of Chhatradhar
Mahato (who later became the face of the movement), for the blast. The
police picked up three teenaged students returning home from a village
festival and charged them with waging war against the state, among
other charges. An armed police party arrested a man who was buying
medicine for his pregnant wife. Then, they went to his home, picked up
his wife, and abused her, causing her to lose her baby. The police did
not spare women from their atrocities. Many were severely beaten and
hospitalized with multiple fractures. One woman, Chitamani Murmu,
lost her eyesight after being hit in the eye with the butt of a gun.

On November 6, thousands of men and women belonging to
Scheduled Tribes and Other Backward Class groups’ gathered in front

5  (lifford Geertz, “Thick Description: Toward an Interpretive Theory of
Culture,” in The Cultural Geography Reader (London: Routledge, 2008), 41-51.

6  The Special Economic Zones Act, 2005, was passed to create public infra-
structure. Vast tracts of agricultural land acquired by the government were
handed over to private investors to encourage industrial growth, export-ori-
ented industrialization, and real estate development.

7  Both Scheduled Tribes and Other Backward Class (OBC) are state-iden-
tified social groups in India. While the Indian government does not bestow
the status of indigeneity on any particular group, the term “Scheduled Tribes”
is often used synonymously with the indigenous population in India. Many
Scheduled Tribes also self-identify as “Adivasis,” meaning “original inhabitant
of the land.” OBC is an umbrella term used by the Indian government to iden-
tify socially or educationally disadvantaged caste groups.
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of, and blockaded, the Lalgarh police station. At a rally on that same
day, the people decided to forbid the entry of police into Lalgarh until
they apologized for their actions. By the next day, telephone and elec-
tricity lines were cut off, converting a large area into a “liberated zone.”
In this initial phase of the movement, demands were few: an apology
from the government, punishment for the police officers who had com-
mitted the atrocities, compensation for the victims, and the release of
the three arrested students. These demands were later included in a
13-point charter of demands.

A senior bureaucrat in the WB government told me that, for a long
time, the government watched and did nothing.® He said that if the
government had been serious about the demands, the movement could
have been brought under control in its first few days. Yet, the govern-
ment was never serious about negotiating with the protesters and it
underestimated the strength of the movement, he thought.

Since the beginning, while opposition parties called for strikes
in the villages and the tribal leadership spearheaded negotiations
between the people and state, the call for “non-partisan” leadership
was getting stronger. On November 17, after the first demonstration
at the Lalgarh police station, the Pulishi Shantrash Birodhi Janashadhara-
ner Committee (People’s Committee Against Police Atrocities [PCPA])
was formed. The leadership of the committee, which included locals
from WB and the different factions, discussed and created an 11-point
charter of demands for the state government. While the PCPA is often
touted as a front organization for the banned CPI(Maoist), the leaders
were all locals perceived to be “sons of the soil” and could connect with
the people immediately. This was unlike the leadership of the Maoist
party, which largely hailed from other Indian states like Jharkhand and
Andhra Pradesh rather than West Bengal.

The initial democratic character of the workings of the commit-
tee has been emphasized by many. In 91 villages of Lalgarh, 10 rep-
resentatives from each village, which included five women, were part
of the village-level committees in November 2008. Two members were
then chosen from each committee to elect the 45-member central com-
mittee.” However, an ex-PCPA member mentioned that the demand
charter was not drafted through a democratic process, as it was later
made out to be. Instead, the leadership already had a charter ready

8  Anonymous personal communication, May 4, 2013.

9 Prashant Haider, “Rajkiya Daman ke khilaf Lalgarh ka Jan Ubhaf” [Lal-
garh Public against State Repression], Dastak, January—February 2009, as quot-
ed in Manika Bora and Budhaditya Das, “The Movement in Lalgarh,” Economic
and Political Weekly 44, no. 26/27 (2009): 15-17, www jstor.org/stable/40279768.



and merely asked the people to suggest further demands they felt were
legitimate. The organizational power yielded by a few men, therefore,
was noticeable from the beginning.

The initial phase involved mass gatherings, cutting roads and trees,
and not allowing the police officers to enter, thus forcing the CPIM*
leaders to leave the area. These actions garnered national attention.
Until the end of 2008, the movement remained largely non-violent,
however, by the beginning of 2009, armed conflicts between the cadres
of the party in power and the committee began. In January 2009, the
ruling CPIM formed its own militia to attack government protestors.
In April 2009, thousands of tribal people marched on the streets of the
WB state capital, Kolkata, urging the urban civil society and popula-
tion to stand in solidarity with the movement. June 15, 2009 is one of
the most significant days for the movement, and produced the most
powerful metaphor for the insurgency. The three-story house of Anuj
Pandey, a local CPIM leader, was broken down by movement support-
ers who traveled 11 kilometers the previous day and took control over
48 villages in the area. This was when the movement took a violent
turn, sealed by the formation of an armed militia in October 2009. The
militia was named “Sidhu-Kanu Gana militia” (Sidhu Kanu People’s
militia) referring to two tribal, anti-colonial freedom fighters from the
area. The PCPA’s statement at this time said, “After facing continu-
ous torture by the joint forces and the administration in Jangalmahal,
PCPA has decided to pick up arms to combat the forces.”!!

The state military began operations in the area in June 2009, and,
following an increase in violence and a massive blast in a passenger
train engineered by the Maoists, local support for the movement be-
gan to decline. The violent turn became irreversible when the Maoist
party claimed leadership of the movement, forming the armed militia.
The government’s repression of the committee leaders continued, and
peace talks failed in 2010. When the new government came to power
in 2011, after 34 years of the Communi