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RESUMO

O presente estudo tem por objetivo apresentar em linhas gerais a 

 !" "#$%&'($")"*+,-.%&)(&/"0(!$&1*(23& %!%&%&45#$-6.%78"&!%.-"9%*&)%#&
decisões jurídicas e a crítica correspondente que lhe é dirigida por Jürgen 

:%0(!'%#;&1*(23&)(#(9<"*<(&5'%&$("!-%&)%&%!,5'(9$%78"&45!=)-.%&('&
>5(&05#.%&(#$%0(*(.(!&.!-$?!-"#@&."9)-7A(#&(&!(,!%#&.% %B(#&)(&0%*-B%!&%&
."!!($%&% *-.%78"&)"&)-!(-$";&1"&)-C(!(9.-%!&%#&9"!'%#&45!=)-.%#&('&!(,!%#&(&
princípios, propõe um procedimento próprio a ser seguido pelo intérprete 

('&.%#"&)(&."*-#8"&)(& !-9.= -"#&(&%6!'%&>5(&(*(#&."9#$-$5('&'%9)%)"#&
)(&"$-'-B%78"& %##=<(-#&)(&#(!('&% *-.%)"#&('&)-#$-9$%#&,!%)%7A(#;&D'&#5%&
.!=$-.%@&:%0(!'%#&% !(#(9$%&"#& "9$"#&C!%."#&)%&$("!-%&)%&%!,5'(9$%78"&
45!=)-.%&)(&1*(23&(&%*(!$%& %!%&"#&!-#."#&>5(&#5%&."9.( 78"&%2-"*",-B%9$(&
dos princípios representaria aos direitos individuais.

Palavras-chave: 1!,5'(9$%78"&E5!=)-.%;&F!-9.= -"#;&G('".!%.-%; 

H& I(#$!(&('&J("!-%&)"&G-!(-$"& (*%&FKLMI-9%#;&F!"C(##"!&)%&N%.5*)%)(&G-9O'-.%&)"&P%*(&)"&
F-!%9,%;&L"9$%$"Q&0C!%9."5C<R3%S"";."';0!;

HH& I(#$!%&('&D."9"'-%&N%'-*-%!& (*%&K9-<(!#-)%)(&N()(!%*&)(&P-7"#%;&F!"C(##"!%&)%&N%.5*)%)(&
G-9O'-.%&)"&P%*(&)"&F-!%9,%;&L"9$%$"Q&'%!-9%",5-'%!%(#R3%S"";."';0!;
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ABSTRACT

This study aims to outline the methodology proposed by Robert Alexy 

C"!& $S(& !%$-"9%*& 45#$-6.%$-"9&"C& *(,%*&)(.-#-"9#& %9)& ."!!(# "9)-9,&
criticism which is directed by Jürgen Habermas. Alexy develops a 

$S("!3&"C& *(,%*& !(%#"9-9,& $S%$& #((T#& $"& (#$%0*-#S& .!-$(!-%@& $(!'#&%9)&
."9)-$-"9#&.%9&'%!T&"5$&$S(&."!!(.$&%  *-.%$-"9&"C&*%U;&V3&)-CC(!(9$-%$-9,&
$S(&*(,%*&!5*(#&-9&!5*(#&%9)& !-9.- *(#@& !" "#(#&%&# (.-6.& !".()5!(&$"&
0(&C"**"U()&03&$S(&-9$(! !($(!&-9&%&."**-#-"9&"C& !-9.- *(#&%9)&#%3#&$S(3&
%!(&#(9$&" $-'-B%$-"9&US-.S&.%9&0(&%  *-()&-9&)-CC(!(9$&,!%)%$-"9#;&W9&
S-#&.!-$->5(@&:%0(!'%#&#S"U#&$S(&U(%T9(##(#&"C&$S(&$S("!3&"C&*(,%*&
%!,5'(9$%$-"9&1*(23&%9)&U%!9#&"C&$S(&!-#T#&$S%$&S-#&."9.( $-"9&"C&$S(&
principles axiologizante represent individual rights.

Keywords: X(,%*&/(%#"9-9,;&F!-9.- *(#;&G('".!%.3;

INTRODUÇÃO À TEORIA DA ARGUMENTAÇÃO 
JURÍDICA DE ROBERT ALEXY

As atrocidades cometidas durante a Segunda Grande Guerra pe-

*"#&!(,-'(#&C%#.-#$%#@&'5-$%#&)(*%#&!(# %*)%)%#&('&9"!'%#&C"!'%*'(9$(&
válidas@&C(B&."'&>5(&('(!,-##(&."'&'%-#&<-,"!&%& !(".5 %78"&('&#(&
)(69-!&5'&.!-$?!-"&)(&<%*-)%)(& %!%&"&)-!(-$"&(&)(#$%."5&%&-' "!$O9.-%&
do conteúdo material das decisões judiciais.

Y& !-'(-!"& %##"&('&)-!(78"&%&(#$(&"04($-<"&#-,9-6.%<%&#5 (-

rar a proposta metodológica do positivismo analítico. Isto porque o 

método positivista nega à “ciência do direito” a possibilidade de de-

senvolver qualquer critério material capaz de subordinar as decisões 

dos julgadores, que estariam adstritos apenas pelas normas jurídicas. 

Destarte, dentre as diversas decisões possíveis para um mesmo caso, 

98"&S%<(!-%&."'"&#(&%6!'%!&%&#5 (!-"!-)%)(&)(&5'%&#"0!(&%&"5$!%@&"5&
>5%*&#(!-%&%&'%-#&."!!($%@&4Z&>5(&98"&.%0(&%"&G-!(-$"&)($(!'-9%!&)(9$!(&
%#&-9$(! !($%7A(#& "##=<(-#&)%#&9"!'%#&45!=)-.%#&%>5(*%#&>5(&#8"&'%-#&
adequadas e que, portanto, devem prevalecer. 

D'&!(# "#$%&%"&(2$!('"&C"!'%*-#'"& "#-$-<-#$%@&#5!,(&5'&(2 !(#-
#-<"&9['(!"&)(&$("!-%#&.54%& !(".5 %78"&.(9$!%*&?&%C%#$%!&)"&.%' "&
jurídico o decisionismo, a arbitrariedade e a irracionalidade. Neste bojo, 



E5#$-6.%78"&!%.-"9%*&)%#&)(.-#A(#&45!=)-.%#&('&/"0(!$&1*(23&(&%&.!=$-.%&)(&E\!,(9&:%0(!'%#
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(9."9$!%M#(&%& !" "#$%&)(&5'%&$("!-%&)%&%!,5'(9$%78"&)(#(9<"*<-)%&
 (*"&45#6*+#"C"&%*('8"&/"0(!$&1*(23;

Em sua obra O conceito e a validade do direito@&1*(23&%6!'%&>5(&"&
ponto central das polêmicas envolvendo o conceito de direito está na 

C"!'%&."'"&?&."9.(0-)%&%&!(*%78"&(9$!(&)-!(-$"&(&'"!%*;&G(&5'&*%)"&
estariam as teses positivistas, para as quais o conceito de direito deve 

#(!&)(69-)"&-9)( (9)(9$('(9$(&)(&>5%*>5(!&(*('(9$"&'"!%*@& "!$%9$"&
#('&>5%*>5(!&!(C(!]9.-%&<%*"!%$-<%&%"&."9$([)"&)%#&9"!'%#&45!=)-.%#;&
G"&*%)"&" "#$"&#(& "#-.-"9%!-%'&%#&$(#(#&98"& "#-$-<-#$%#@&('&>5(&"&
conceito de direito aparece vinculado a elementos morais.1

1*(23& !($(9)(&C5,-!&̂ &)-."$"'-%&)-!(-$"& "#-$-<"&2&)-!(-$"&9%$5!%*&
%"&C"!4%!&5'&."9.(-$"&)(&)-!(-$"&."' "#$"&)(&$!]#&(*('(9$"#Q&-_&*(,%*-)%-

)(&."9C"!'(&"&"!)(9%'(9$"`&--_&(6.Z.-%&#".-%*&(&---_&."!!(78"&'%$(!-%*;&
F%!%&"&%5$"!@&%>5(*(#&>5(&)(#."9#-)(!%'&%&*(,%*-)%)(&."9C"!'(&"&"!-
)(9%'(9$"&(&%&(6.Z.-%&#".-%*&<%*(9)"M#(&% (9%#&)%&."!!(78"&'%$(!-%*&
obtêm um conceito de direito puramente jusnatural ou jusracional, pois 

conceituariam o direito utilizando apenas o critério de conteúdo da 

9"!'%;&Y#&>5(&(2.*5('&$"$%*'(9$(&"&(*('(9$"&)%&."!!(78"&'%$(!-%*&(&
valem-se apenas dos dois primeiros elementos chegam a um conceito 

)(&)-!(-$"& 5!%'(9$(& "#-$-<-#$%@& "-#&98"&."9#-)(!%'&"&."9$([)"&."'"&
.!-$?!-"&)(&)(69-78"& %!%&)(69-78"&)"&>5(&#(4%&)-!(-$";2 

L"9#-)(!%)"#&"#&(*('(9$"#&.-$%)"#@&1*(23&)(69(&"&)-!(-$"&)%&
#(,5-9$(&C"!'%Q

Y&)-!(-$"&?&5'&#-#$('%&)(&9"!'%#&>5(&ab_&C"!'5*%&5'%& !($(9#8"&)(&
."!!(78"@& ac_& ."9#-#$(& ('&5'%& $"$%*-)%)(&)(&9"!'%#&>5(& (!$(9.('&
%&5'%&L"9#$-$5-78"&."'&(6.Z.-%&,(!%*&(&>5(&98"&#8"&(2$!('%'(9$(&
injustas, bem como a totalidade de normas promulgadas de acordo 
."'&(#$%&L"9#$-$5-78"@&>5(& "##5('&5'&'=9-'"&)(&(6.Z.-%&#".-%*&"5&
 !"0%0-*-)%)(&)(&(6.Z.-%&(&98"&#8"&(2$!('%'(9$(&-945#$%#&(&%"&>5%*&ad_&
pertencem os princípios e os outros argumentos normativos em que se 
% +-%&"& !".()-'(9$"&)(&% *-.%78"&)"&)-!(-$"&(e"5&$('&>5(&% "-%!M#(&
%&6'&)(&#%$-#C%B(!&5'%& !($(9#8"&)(&."!!(78";&d

O primeiro elemento do conceito de direito elaborado por Alexy 

(2-,(&>5(&%#&9"!'%#&)(&)-!(-$"&C"!'5*('&5'& !($(9#8"&)(&."!!(78"@&
-#$"&?@&>5(&05#>5('&5'%&45#$-6.%78"&!%.-"9%*;&&



BRUNO FRANCO ALVES / MARINA OLIVEIRA GUIMARÃES

Revista de Direitos e Garantias Fundamentais, Vitória, n. 10, p. 15-29, jul./dez. 201118

f"&#(,59)"&(*('(9$"@&"& !"C(##"!&)(&g-(*&-9#(!(&!(>5-#-$"#&)(&
cunho positivista, ao submeter a validade das normas constitucionais 

^&(6.Z.-%&#".-%*&(&%&<%*-)%)(&)%#&9"!'%#&-9C!%M."9#$-$5.-"9%-#&^&"0#(!-
<O9.-%&)%&."9#$-$5-78"&(&%& "##-0-*-)%)(@&%"&'(9"#@&)(&#(!('&(6.%B(#;&
A nota que distingue aqui Alexy dos positivistas é que ele vincula 

%&<%*-)%)(&)(&%'0%#&%#&9"!'%#&%"&.!-$?!-"&)%& 45#$-7%@&."9#-)(!%9)"&
-9<Z*-)%#&%>5(*%#&>5(&C"!('&(2$!('%'(9$(&-945#$%#;&

Na terceira parte, o autor incorpora ao conceito de direito o proce-

)-'(9$"&)(&% *-.%78"@&."9#-)(!%9)"&."'"&)-!(-$"&h$5)"&%>5-*"&('&>5(&
#(&% +-%&"5&$('&>5(&% "-%!M#(&>5('&% *-.%&"&)-!(-$"&%&6'&)(&#%$-#C%B(!&
%& !($(9#8"&)(&."!!(78"& (!$(9.(9$(&%"&)-!(-$"i&4.  Destarte, compõem o 

"!)(9%'(9$"&45!=)-."&"#& !-9.= -"#&>5(&98"&#(!-%'&-)(9$-6.%)"#&."'"&
45!=)-."#&%& %!$-!&)(&.!-$?!-"#&)(&<%*-)%)(&)(&5'%&."9#$-$5-78"&(&"5$!"#&
%!,5'(9$"#&9"!'%$-<"#&>5(&C59)%'(9$%'&%#&)(.-#A(#;&

1*(23&%*(!$%&>5(&"#&)-C(!(9$(#&."9.(-$"#&)(&)-!(-$"& ")('&."9-

duzir a decisões judiciais distintas.5&G(#$%&C"!'%@&."(!(9$(&."'&%&#5%&
."9.( 78"&)"&>5(&#(4%&"&)-!(-$"@&(9<-)%!Z&(#C"!7"#&9%&(*%0"!%78"&)(&
5'%&$("!-%&)%&%!,5'(9$%78"& 45!=)-.%&>5(&#(4%&.% %B&)(& C"!9(.(!&"#&
#50#=)-"#&9(.(##Z!-"#& %!%&5'%&."!!($%&% *-.%78"&)"&)-!(-$";

A impossibilidade de se solucionar os casos concretos a partir de 

5'%&" (!%78"&#-*",=#$-.%&(9<"*<(9)"&5'%&*(-&%0#$!%$%'(9$(&C"!'5*%-

)%&?&%)'-$-)%& "!&59%9-'-)%)(&9%&)-#.5##8"&."9$(' "!O9(%&#"0!(&"&
'?$")"&)"&)-!(-$";&j(,59)"&1*(23&>5%$!"&#8"&"#&'"$-<"#&>5(&"0#$%'&
%#&)(.-#A(#&45)-.-%-#&)(&"0()(.(!('&%&(#$%&C"!'5*%78"&$!%)-.-"9%*Q&-_&%&
-' !(.-#8"&)%&*-9,5%,('&)"&)-!(-$"`&--_&%& "##-0-*-)%)(&)"&."9k-$"&(9$!(&
9"!'%#`&---_& "##-0-*-)%)(&)(&S%<(!&.%#"#&>5(&98"&.%0('&('&9(9S5'%&
9"!'%&<Z*-)%&(2-#$(9$(`&-<_&1& "##-0-*-)%)(@&('&.%#"#&(# (.-%-#@&)(&5'%&
)(.-#8"&>5(&."9$!%!-%&$(2$5%*'(9$(&5'&(#$%$5$";6

Cada um destes pontos elaborados por Alexy corresponde a um 

problema a ser solucionado pelos juristas. A pluralidade de sentidos 

)"#&<".Z05*"#& (!'-$(&)-C(!(9$(#&-9$(! !($%7A(#&)%&9"!'%&45!=)-.%;&j(&
(2-#$(&5'%&-9$(! !($%78"&#('O9$-.%&>5(& "##%&#(!&."9#-)(!%)%&%&'(-

*S"!@&>5%*&"&.!-$?!-"& %!%&>5(& "##%&#(!&%6!'%)%&."'"&$%*l&D'&.%#"&)(&
%9$-9"'-%&.54%&#"*578"&98"&#(4%& "##=<(*&9"#&>5%)!"#&)"&"!)(9%'(9$"&
45!=)-."&<-,(9$(@&>5%*&9"!'%&)(<(&#(!&% *-.%)%l&L"'"&)(.-)-!&9"#&.%#"#&



E5#$-6.%78"&!%.-"9%*&)%#&)(.-#A(#&45!=)-.%#&('&/"0(!$&1*(23&(&%&.!=$-.%&)(&E\!,(9&:%0(!'%#
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('&>5(&98"&SZ&5'%&9"!'%&45!=)-.%&!(,5*%)"!%l&m5%*&"&.!-$?!-"& %!%&
>5(&5'%&)(.-#8"& "##%&."9$!%!-%!&5'&)-# "#-$-<"&*(,%*l&

F%!%&1*(23&%#&)(.-#A(#&45!=)-.%#&)(<('&#(!&."!!($%#@&"&>5(&-' *-.%&
>5(& %!%&.%)%&.%#"&%&)(.-)-!&SZ&5'%&#(9$(97%&%)(>5%)%&>5(&)(<(&#(!&
perseguida pelo julgador. Como em um Estado Democrático de Direito 

%#&)(.-#A(#&45)-.-%-#&98"& ")('&#(!&$"'%)%#&."'&0%#(&#-' *(#'(9$(&
9"&%!0=$!-"&)%&%5$"!-)%)(&45*,%)"!%@&%&."!!(78"&)%#&)(.-#A(#&45)-.-%-#&
!(#-)(&9%& "##-0-*-)%)(&(&9(.(##-)%)(&)(&#5%&45#$-6.%78"&!%.-"9%*@&)(&
C"!'%&>5(&#('&%&)(<-)%&C59)%'(9$%78"&(*%#&.%!(.('&)(&*(,-$-'-)%)(;

1*(23&%)'-$(&>5(&SZ&.%#"#&('&>5(&%#&)(.-#A(#&98"&#8"&."' *(-

tamente regidas por normas jurídicas, regras do método jurídico e 

doutrinas de dogmática, sendo que o julgador pode escolher uma entre 

<Z!-%#&#"*57A(#& "##=<(-#;&f(#$(#&.%#"#@&?&-9(,Z<(*&>5(&%&!(#"*578"&)%&
."9$(9)%&#(&C%B&0%#(%)%&('&5'&45=B"&)(&<%*"!;&&

1&(#."*S%&)%& (##"%&>5(&)(.-)(&?&>5(&)($(!'-9%&>5%*& !" "#-78"&9"!'%-
$-<%&#-9,5*%!&)(<(&#(!&%6!'%)%&a "!&(2(' *"@&95'%& (#>5-#%&.-(9$=6.%&
)(&G-!(-$"_&"5& !"'5*,%)%&."'"&5'&45*,%'(9$"&95'&.%#";&n;;;o&f(#$%&
)(.-#8"&?&)%)%& !(C(!]9.-%&%&5'%&%78"&"5&C"!'%&)(&."' "!$%'(9$"&
)%& %!$(&)(&5'%&"5&)(&'%-#& (##"%#@&#"0!(&"5$!%#&%7A(#&"5&C"!'%#&)(&
."' "!$%'(9$"&)%& %!$(&)(##%#& (##"%#;&K'%&$%*&%78"&)(& !(C(!]9.-%@&
no entanto, exige um julgamento de que a alternativa escolhida em 
algum sentido é melhor do que a outra e, neste ponto, propicia a base 
de um julgamento de valor.7

I%#&."'"&%*.%97%!&)(.-#A(#&."!!($%#&('&5'%&#".-()%)(& *5!%*@&
('&>5(&<%*"!(#&(&<-#A(#&)(&'59)"&)-C(!(9$(#&#8"&.5*$-<%)"#&#"0&5'%&
'(#'%&"!)('&45!=)-.%l&1##5'-)"&%& "#-78"&)(&>5(&%& !+ !-%&"!)('&
45!=)-.%&)(<(&,%!%9$-!& (& !(# (-$%!& %& *5!%*-)%)(@& ."'"&%6!'%!&>5(&
 %!%&5'&'(#'"&.%#"& %!$-.5*%!&5'%&)(.-#8"&45)-.-%*& !"C(!-)%&?&'%-#&
%)(>5%)%&>5(&%#&"5$!%#&)(.-#A(#& "##=<(-#l&

F%!%&!(#"*<(!&"& !"0*('%&)%&<%*-)%)(&)%#&)(.-#A(#&45)-.-%-#@&1*(-

23& !" A(&5'%&%<%*-%78"&"04($-<%@&%C%#$%9)"&%#&#"*57A(#&>5(&%##(<(!%'&
%& !(<%*]9.-%&)%#&."9<-.7A(#&'"!%-#&#504($-<%#&)"&45-B&#(' !(&>5(&%&
% *-.%78"&)(&5'%&9"!'%&45!=)-.%&!(>5(!(!&5'&45*,%'(9$"&)(&<%*"!;8

F%!%&"&%5$"!@&%&45#$-6.%78"&!%.-"9%*&)%#&)(.-#A(#&45)-.-%-#&#(!-%&
%*.%97%)%&%& %!$-!&)%&%!,5'(9$%78"&45!=)-.%@&."9#-)(!%)%& "!&1*(23&
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."'"&5'& .%#"& (# (.-%*& )%& %!,5'(9$%78"& !Z$-.%& ('&,(!%*@& "& >5(&
)(9"'-9"5&)(&h$(#(&)"&.%#"&(# (.-%*i;&Y&)-#.5!#"&)%&%!,5'(9$%78"&
45!=)-.%@&%##-'&."'"&"&)-#.5!#"&)%&%!,5'(9$%78"& !Z$-.%&('&,(!%*@&#(&
".5 %&."'&>5(#$A(#& !Z$-.%#&p&>5(#$A(#&#"0!(&"&>5(& ")(&#(!&C(-$"&"5&
"'-$-)"&p&(&."'&%&."!!(78"&)(&#5%#&%6!'%7A(#&9"!'%$-<%#;&D9$!($%9$"&
#(&)-#$-9,5('& (*"&C%$"&)(&%&%!,5'(9$%78"&45!=)-.%&%."9$(.(!&9"&."9-

$(2$"&)(&5'%&#?!-(&)(&."9)-7A(#&*-'-$%)"!%#@&$%-#&."'"&%&9(.(##Z!-%&
."9#-)(!%78"&)%#&*(-#@&)"#& !(.()(9$(#&45!-# !5)(9.-%-#@&)%&)",'Z$-.%&
5#%)%& (*%&.-]9.-%&)"&G-!(-$"@&0('&."'"&%#&#54(-7A(#&-' "#$%#& (*%#&
regras de ordem processual.9

L"'&%&69%*-)%)(&)(&(2 *-.%!&%&C+!'5*%&)"&!%.-"9%*'(9$(&45#$-6-

.Z<(*&9"&O'0-$"&45!=)-."@&1*(23&05#.%&)(*-'-$%!&"&>5(&#(&)(<(&(9$(9)(!&
 "!&%6!'%78"&9"!'%$-<%&!%.-"9%*'(9$(& 45#$-6.Z<(*;&F%!%&$%9$"@& !--
'(-!%'(9$(&C"!'5*%&5'%&$("!-%&)"&)-#.5!#"& !Z$-."&,(!%*@&.54"&.(!9(&
?&."' "#$"&)(&5'&$"$%*&)(&cc&!(,!%#&(2 *-.-$%'(9$(&C"!'5*%)%#@&0('&
."'"&5'%&$Z05%&)(&#(-#&C"!'%#&)(&%!,5'(9$"#;10

F"!&'(-"&)"&."9$!"*(&)%&%!,5'(9$%78"@&(#$%#&!(,!%#&(&C"!'%#&)(&
%!,5'(9$"#& (!'-$('&>5(&#(&"0$(9S%&5'&'%-"!&,!%5&)(&."!!(78"&)%#&
."9.*5#A(#&>5(&#(& !($(9)(&C"!'5*%!@&)('"9#$!%9)"&."'"&?& "##=<(*&
#(&"0$(!&%6!'%7A(#&9"!'%$-<%#&0('&C59)%'(9$%)%#;&1 (#%!&)(&98"&
#(!('&#56.-(9$(#& %!%& !")5B-!&5'%&.(!$(B%&69%*@&(#$%#&!(,!%#&#8"&)(&
."9#-)(!Z<(*&-' "!$O9.-%& "!&#(!<-!('&."'"&.!-$?!-"&)(&45*,%'(9$"&
)%&."!!(78"&9"!'%$-<%@& "##-0-*-$%9)"&%&(2.*5#8"&)(&$5)"&"&>5(&98"&
#(4%&!%.-"9%*&95'%&45#$-6.%78"&"04($-<%;11  

/(."9S(.(&"& !"C(##"!&)(&g-(*&>5(&98"&"0#$%9$(&"&)-#.5!#"& !Z$-."&
,(!%*& (!'-$-!&>5(&"&'(*S"!&%!,5'(9$"&#(4%&%*.%97%)"&(&!%.-"9%*'(9$(&
45#$-6.%)"&(*(&98"&?&#56.-(9$(& %!%&>5(&%#& (##"%#&#(&."' "!$('&)%&
C"!'%&>5(!-)%@& "-#&$(!&."9#.-]9.-%&)(&>5%*&%78"&"5&"'-##8"&?&%&."!!($%&
98"&#-,9-6.%&>5(&#(&<Z&C%B(!&"5&)(-2%!&)(&C%B(!&%*,";&&

G(#$%&C"!'%@&%#&*-'-$%7A(#&)"&)-#.5!#"& !Z$-."&,(!%*&('&%*.%97%!&
#"*57A(#&<-9.5*%9$(#&(2 *-.%'&%&9(.(##-)%)(&)%#&!(,!%#&45!=)-.%#@&(@&
 "!&."9#(,5-9$(@&)%&%!,5'(9$%78"&45!=)-.%;&

A necessidade de um discurso jurídico surge da debilidade das regras 
(&C"!'%#&)"&)-#.5!#"& !Z$-."&,(!%*@&>5(&)(69('&5'& !".()-'(9$"&)(&
)(.-#8"&>5(&('&95'(!"#"#&.%#"#&98"&*(<%&%&9(9S5'&!(#5*$%)"&(&>5(@&
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#(& *(<%&%&5'&!(#5*$%)"@&98"&,%!%9$(&9(9S5'%&#(,5!%97%&)(69-$-<%&
n;;;o;&G%)%&(#$%&#-$5%78"&(&%&9(.(##-)%)(&)(&)(.-)-!&(2-#$(9$(&)(&C%$"@&?&
!%.-"9%*&a-#$"&?@&C59)%'(9$Z<(*&95'&)-#.5!#"& !Z$-."_&."9."!)%!&."'&
um procedimento que limite o campo do possível discursivamente de 
'%9(-!%&'%-#&!%.-"9%*& "##=<(*;&D2(' *"&)(&$%*& !".()-'(9$"&#8"&%#&
9"!'%#&45!=)-.%#&a'%$(!-%-#&(& !".(##5%-#_&(*%0"!%)%#&'()-%9$(& !-9-
.= -"#&)%&'%-"!-%&(&)%&!( !(#(9$%78";12 

1&%!,5'(9$%78"&45!=)-.%@&%"&."9$!Z!-"&)%&%!,5'(9$%78"& !Z$-.%&
,(!%*@&(#$%!-%&<-9.5*%)%&%"&)-!(-$"&<-,(9$(@&"&>5(&C%B&."'&>5(&9%#&)-# 5-

$%#&45!=)-.%#&9('&$")%#&%#&>5(#$A(#&(#$(4%'&('&)-#.5##8";bd&f8"& ")(&
ser questionado em um processo, por exemplo, se o prazo para o réu 

"C(!(.(!&!(# "#$%&?&.5!$"&(&)(<(!-%&#(!&'%-"!&"5&#(&%&-' 5$%0-*-)%)(&
 (9%*&)(<(!-%&#(&-9-.-%!&%"#&)(B(##(-#&%9"#;&D#$%#&#8"&>5(#$A(#&)%)%#&
(&98"&(#$8"&%0(!$%#&^&)-#.5##8"&9"&O'0-$"&)(&5'& !".(##"&45)-.-%*;&

/(."9S(.(&1*(23& >5(& "&)(#(9<"*<-'(9$"&)%& %!,5'(9$%78"&
45!=)-.%&98"&(*-'-9%& "!&."' *($"&%#&)(0-*-)%)(#&)"&)-#.5!#"& !Z$-."&
,(!%*;&F%!%&"&%5$"!@&"& !".()-'(9$"& "!&(*(& !" "#$"&('&#5%&$("!-%&
)%&%!,5'(9$%78"&45!=)-.%&!%.-"9%*&98"&,%!%9$(&%&#(,5!%97%&)(&!(#5*-
$%)"@&$")%<-%&%6!'%&>5(&%&%5#]9.-%&)(&.(!$(B%&98"&?&.% %B&)(&!($-!%!&
)"&G-!(-$"&"&#(5&.%!Z$(!&.-(9$=6."&(& !%.-"9%*;14 Este estaria atrelado 

%"&.5' !-'(9$"&)(&5'%&#?!-(&)(&."9)-7A(#@&.!-$?!-"#&"5&!(,!%#@&.54%&
-)(9$-6.%78"&(&#-#$('%$-B%78"&.%0(!-%'&%&5'%&$("!-%&)%&%!,5'(9$%78"&
45!=)-.%;&F")(!M#(M-%&C%*%!@&(9$8"@&('&)(.-#A(#&45!=)-.%#&."!!($%#&>5%9-

do obedecidos os procedimentos racionalmente estabelecidos para se 

atingir as decisões.

L"'&#5%&$("!-%&)%&%!,5'(9$%78"&45!=)-.%@&1*(23&%*'(4%&)(#(9-

volver uma teoria normativa e analítica do discurso jurídico, partindo 

da análise da estrutura lógica encontrada nos possíveis argumentos 

5$-*-B%)"#& %!%& !" "!&(& 45#$-6.%!&"#&.!-$?!-"#&>5(&."9C(!-!-%'&%&!%-

.-"9%*-B%78"&)"&)-#.5!#"&45!=)-.";15&j504%B&%"&#(5&-9$(9$"&%&.!(97%&9%&
 "##-0-*-)%)(&)(&% !"2-'%!&"&)-!(-$"&)%&."!!(78"&(&)%&45#$-7%&%& %!$-!&
)"&)(#(9<"*<-'(9$"&)(&5'%&$("!-%&)%&%!,5'(9$%78"&.% %B&)(&(2.*5-!&
$5)"&>5(&98"&#(4%&!%.-"9%*'(9$(&45#$-6.%)"&)"#&45*,%'(9$"#&45!=)-."#;
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OS LIMITES DA PROPOSTA ALEXYANA: AS 
CRÍTICAS DE HABERMAS À TESE DO CASO 
ESPECIAL

I5-$%#&#8"&%#&.!=$-.%#&>5(&#(&)-!-,('&^&$("!-%&%*(23%9%@&$")%<-%&
se limitará este ensaio àquelas que acusam sua teoria de colocar em 

risco o Estado Democrático de Direito e que apontam a irracionalidade 

de suas propostas.

Entre os críticos mais contundentes às teses de Alexy se destaca 

"&6*+#"C"&%*('8"&E\!,(9&:%0(!'%#@&>5(&<('&$!%<%9)"&."'&(#$(&5'%&
 !"C=.5%&)-#.5##8"& [0*-.%&#"0!(&#5%#& !" "#$%#;16 

Um primeiro conjunto de críticas se dirige à “tese do caso es-

pecial”. Habermas17 aponta a irracionalidade da teoria alexyna, que 

."9#-)(!%&%&%!,5'(9$%78"&45!=)-.%&."'"&5'%&(# ?.-(&)%&%!,5'(9$%78"&
,(!%*@&*(<%9$%9)"&."9$!%&(*%&>5%$!"&"04(7A(#@&$")%#&<-#%9)"&%$%.%!&%&
sua racionalidade. 

1& !-'(-!%&"04(78"&#(&%##(9$%&9"&C%$"&)(&"& !".(##"&45)-.-%*&98"&
 ")(!&#(!&'()-)"&!%.-"9%*'(9$(@&4Z&>5(&%#& %!$(#&98"&(#$8"&('&05#.%&)%&
<(!)%)(@&'%#@&%9$(#@&<-#%'&̂ &#%$-#C%78"&)(&#(5#&-9$(!(##(#& (##"%-#;&D#$%&
 !-'(-!%&"04(78"&?&%$(95%)%& (*"& !+ !-"&:%0(!'%#@18 que reconhece 

>5(&%#& %!$(#&C"!9(.('&."9$!-05-7A(#& %!%&5'&)-#.5!#"&>5(&#(!<(& %!%&
%&C"!'%78"&-' %!.-%*&)"&45=B"@&9%& (!# (.$-<%&)"&45-B;&

1&#(,59)%&"04(78"&)(&:%0(!'%#19&% "9$%& %!%&"&C%$"&)(&>5(&%#&
."9)-7A(#& !".()-'(9$%-#&('&>5(&#(&)(#(9<"*<('&%#&%!,5'(9$%7A(#&
('&,(!%*&98"& (!'-$('&%$-9,-!&5'%&[9-.%&)(.-#8"&."!!($%& "!&98"&#(!('&
#56.-(9$('(9$(&#(*($-<%#;&

A crítica de Habermas20&."9$-95%&('&#5%&$(!.(-!%&"04(78"& %!%&%6!-
'%!&>5(&%&$("!-%&)(&1*(23&,(!%&."'"&h)(#%,!%)Z<(*&."9#(>\]9.-%i&98"&
% (9%#&%& "##-0-*-)%)(&)(&!(*%$-<-B%!&%&."!!(78"&)%#&)(.-#A(#&45!=)-.%#@&
'%#&%#&."*".%&('&>5(#$8"&."'"&$%*;&G(<-)"&%"&C%$"&)(&1*(23&%##5'-!&>5(&
%&!%.-"9%*-)%)(&)%&%!,5'(9$%78"&45!=)-.%&)( (9)(&)%&!%.-"9%*-)%)(&)%&
*(,-#*%78"@&#(&98"&SZ&5'%&*(,-#*%78"&>5(&#(&)-,%&!%.-"9%*@&%&."!!(78"&)%#&
decisões jurídicas é relativizada, ou mesmo, posta em xeque. 

F"!&6'@&:%0(!'%#21 admite que os discursos jurídicos possam 

ser analisados seguindo o modelo de discursos morais, pois em ambos 
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"#&.%#"#&#(&$!%$%&)(&% *-.%78"&)(&9"!'%#;&D9$!($%9$"@&*(<%9$%&#5%&>5%!$%&
"04(78"&̂ &$("!-%&)(&1*(23&% "9$%9)"&>5(&('&)(."!!]9.-%&)"&'%-"!&,!%5&
)(&."' *(2-)%)(&>5(&(9<"*<(&"& !".(##"&)(&*(,-$-'%78"&)%#&9"!'%#&
45!=)-.%#&98"&?& "##=<(*&#(&."' %!%!&%&."!!(78"&)%#&)(.-#A(#&45!=)-.%#&
à validade dos juízos morais, o que impede de considerar a argumen-

$%78"&45!=)-.%&."'"&.%#"&(# (.-%*&)"#&)-#.5!#"#&'"!%-#;

Habermas levanta outra crítica contundente à tese do caso es-

 (.-%*Q&>5(&"& ")(!&>5(&(*%&."9C(!(&%"&45)-.-Z!-"&."*".%!-%&('&!-#."&%&
*(,=$-'%&)('".!%.-%;&G(C(9)(&"&6*+#"C"&>5(&%.%$%)%&%& $(#(&)"&.%#"&
(# (.-%*@& %)'-$-9)"M#(& %!,5'(9$"#&'"!%-#& ."'"& C59)%'(9$"#&)%#&
)(.-#A(#&45)-.-%-#@& (!'-$(M#(&%"&45-B&%$5%!&('&5'&(# %7"&)(&!%BA(#&
-!!(#$!-$%#&>5(&"&)-#.5!#"& !Z$-."&,(!%*&"C(!(.(@&"0#.5!(.(9)"&%&h*-9S%&
<(!'(*S%i&>5(&)('%!.%&%&)-<-#8"&)(& ")(!(#&(9$!(&"#&$!-059%-#&(&%&*(-

,-#*%78";&j(&"#&45=B(#&(2$!% "*%'&('&#5%#&)(.-#A(#&%#&!%BA(#&>5(&C"!%'&
5$-*-B%)%#& %!%&%&% !"<%78"&)%&9"!'%&9"& %!*%'(9$"@&%.%0%'& "!&#(&
$"!9%!&-9)( (9)(9$(#&)"#&+!,8"#&(&)"#& !".()-'(9$"#&>5(&C"!9(.('&
a única garantia da legitimidade democrática, isto é, o parlamento e o 

devido processo legislativo.22

Ao expor as teses principais de sua teoria no XXIV Congresso 

I59)-%*&)%& W9$(!9%$-"9%*(&P(!(-9-,59,& C\!&/(.S$#59)&j"B-%* S-*"-

#" S-(&aWP/_@cd Alexy24 respondeu a esta crítica central de Habermas 

#5#$(9$%9)"M#(& ('&)"-#& %!,5'(9$"#Q& -_& >5(&%& $(#(&)"& .%#"& (# (.-%*&
98"&!( !(#(9$%&5'%& (!'-##8"&-!!(#$!-$%& %!%&"&-9$?! !($(e% *-.%)"!&
utilizar-se indiscriminadamente de argumentos do discurso prático 

geral, já que ela prevê regras que devem ser utilizadas prioritariamen-

te25`&--_&>5(&% (#%!&)%&!(*(<O9.-%&)%&!(%*&-9$(978"&)"&*(,-#*%)"!& %!%&%&
-9$(! !($%78"&)%&9"!'%@&'5-$%#&<(B(#&SZ&)-6.5*)%)(#&('&!(."9S(.]M*%&
ou ela é vaga ou inconsistente.  

OS PRINCÍPIOS JURÍDICOS COMO “MANDADOS 
DE OTIMIZAÇÃO” E OS RISCOS À DEMOCRACIA.

Alexy distingue as normas jurídicas em regras e princípios. O 

.!-$?!-"&.(9$!%*& %!%&%&#5%&.*%##-6.%78"&(#$Z&9%&C"!'%&."'"&.%)%&$- "&
de norma é aplicada. Enquanto as regras têm caráter de “mandados 

)(69-$-<"#i@&"#& !-9.= -"#&."9#$-$5('&h'%9)%)"#&)(&"$-'-B%78"i@&"&
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>5(&#-,9-6.%&>5(&%#&!(,!%#&#8"&%9%*-#%)%#&#(,59)"&"& %!O'($!"&)(&
<%*-)%)(&(&"!)(9%'@&>5%9)"&<Z*-)%#&(& %##=<(-#&)(&% *-.%78"@&5'%&
."9)5$%&>5(&)(<(&#(!&!(%*-B%)%&(2%$%'(9$(&)%&C"!'%&."'"&(*%#&(2-,(';&
G(&"5$!%&C"!'%@&"#& !-9.= -"#&"!)(9%'&>5(&%*,"&#(4%&!(%*-B%)"&9%&'%-"!&
'()-)%& "##=<(*@&)(&%."!)"&."'&%#& "##-0-*-)%)(#&45!=)-.%#&(&CZ$-.%#@&"&
>5(&-' "!$%&%& "##-0-*-)%)(&)(&#(!('&#%$-#C(-$"#&('&)-C(!(9$(#&,!%5#;26 

1&)-C(!(97%&(9$!(&%#&!(,!%#&(&"#& !-9.= -"#&9%&$("!-%&%*(23%9%&6.%&
(<-)(9$(&%& %!$-!&)%&#"*578"&>5(&"&%5$"!&% !(#(9$%& %!%&"#&.%#"#&)(&
."9k-$"&)(&!(,!%#&(&)(&."*-#8"&)(& !-9.= -"#;&D*(&%##(<(!%&>5(&"&."9k-$"&
de regras é resolvido perquirindo-se sobre a validade de cada norma 

('&."9k-$"@&)(&C"!'%&>5(&%&% *-.%78"&)(&5'%&!(,!%&!( !(#(9$%!-%&%&
invalidade da outra. De modo diverso, os princípios podem ser pon-

)(!%)"#&9"#&.%#"#&('&>5(&S"5<(!&$(9#8"&(9$!(&'%-#&)(&5'&)(*(#&9"&
caso concreto.   

F%!%&(2 *-.%!&('&>5(&."9#-#$(&%& "9)(!%78"&)(& !-9.= -"#@&1*(2327 

<%*(M#(&)(&5'&.%#"&#50'($-)"&%"&J!-059%*&L"9#$-$5.-"9%*&1*('8"@&('&
que um acusado que deveria ser submetido a uma audiência corre o 

!-#."&)(&#"C!(!&5'&%$%>5(&.(!(0!%*&"5&5'&(9C%!$";&f(#$(&.%#"@&#(&<(!--
6.%&>5(&"&)(<(!&)"&D#$%)"&)(&,%!%9$-!&%&% *-.%78"&)(&#5%#&*(-#& (9%-#&
(9."9$!%M#(& ('& $(9#8"& ."'&"&)-!(-$"&)"&%.5#%)"&^& #5%&<-)%@&95'%&
9=$-)%&."*-#8"&)(& !-9.= -"#;&j(,59)"&1*(23@28 “o que importa aqui é 

#%0(!&>5%*&)"#&-9$(!(##(#@&%0#$!%$%'(9$(&)%&'(#'%&)-'(9#8"@&$('&"&
peso maior no caso concreto.” 29

1&% *-.%78"&)(&5'& !-9.= -"&98"&-9<%*-)%&"&"5$!"@&% (9%#&#-,9--
6.%&>5(&9%>5(*(&.%#"&."9.!($"&"& !-9.= -"&% *-.%)"& "##5-& !(.()]9.-%&
#"0!(&"#&)('%-#@&)(<-)"&̂ #&.-!.59#$O9.-%#&>5(&(9<"*<('&.%)%&#-$5%78";&
f"&.%#"&('&>5(#$8"@&!(%*-B%)%&%& "9)(!%78"&(9$!(&"#& !-9.= -"#&('&
$(9#8"@&"&J!-059%*&L"9#$-$5.-"9%*&1*('8"&45*,"5&>5(&"&)-!(-$"&^&<-)%&
 !(<%*(.(&#"0!(&"&)(<(!&(#$%$%*&)(& (!#(.578"& (9%*;&

Y&."9.(-$"&%*(23%9"&)(& !-9.= -"&."'"&'%9)%)"&)(&"$-'-B%78"&
."945,%)"&^& !" "#$%&>5(&% !(#(9$%& %!%&"#&.%#"#&)(&."*-#8"&)(& !-9-

.= -"#@&>5%*&#(4%@&%& "9)(!%78"&."'&0%#(&('&.!-$?!-"#&)(& !(C(!]9.-%@&
#(!<('&)(&0%#(& %!%&%&."9.*5#8"&%&>5(&.S(,%&"&%5$"!&#"0!(&%&)-C(!(97%&
(9$!(& !-9.= -"#&(&<%*"!(#@&'%!.%)%&59-.%'(9$(& (*%&)-'(9#8"&%&>5(&
pertence cada um.
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Segundo Alexy

J")%&."*-#8"&)(& !-9.= -"#& ")(&#(!&% !(#(9$%)%&."'"&5'%&."*-#8"&)(&
<%*"!(#&(&$")%&."*-#8"&)(&<%*"!(#&."'"&5'%&."*-#8"&)(& !-9.= -"#;&1&
[9-.%&)-C(!(97%&!(#-)(&9"&C%$"&)(&>5(&9%#&."*-#A(#&)(& !-9.= -"#&SZ&)(&
#(&)(69-!&"&)(<-)"@&(9>5%9$"&>5(&%&#"*578"&)(&5'%&."*-#8"&)(&<%*"!(#&
há de responder qual é o melhor. Uma pauta que diz o que é devido, o 
que é ordenado, o proibido ou o permitido tem um caráter deontológico. 
Ao contrário, se diz o que é bom e o que é mau, melhor ou pior, tem 
um caráter axiológico. Portanto, princípios e valores são iguais, os primeiros 
com dimensão deontológica e os outros com dimensão axiológica.dq  

Na teoria do direito alexyana, o sistema jurídico aparece organi-

zado em três níveis, o que ele denomina “modelo regras/princípios/

procedimento”. Seria o procedimento o meio pelo qual se asseguraria 

%& !%.-"9%*-)%)(&9%&% *-.%78"&)"&)-!(-$"@& (!'-$-9)"M#(& (9."9$!%!& (&
C59)%'(9$%!&%&)(.-#8"&"!)(9%)%& (*"&#-#$('%&45!=)-."& %!%&5'&)(-

terminado caso,db elidindo a possibilidade de prevalecerem decisões 

C59)%)%#&59-.%'(9$(&9%#& !(C(!]9.-%#& (##"%-#@& "!$%9$"@&%!0-$!Z!-%#;&

D'&.%#"&)(&."*-#8"&)(& !-9.= -"#&)(C(9)(&"&%5$"!&>5(&%& "9)(!%-

78"&!(%*-B%)%& %!%&%&" 78"& "!&5'& !-9.= -"&98"&?&)-#.!-.-"9Z!-%@&<(B&
que deve atender a critérios de racionalidade para que possa atingir a 

."!!(78"&%*'(4%)%& (*"&)-!(-$";&

K'%& "9)(!%78"&?&!%.-"9%*&#(&"&(959.-%)"&)(& !(C(!]9.-%&%&>5(&."9)5B&
 ")(& #(!& C59)%'(9$%)"& !%.-"9%*'(9$(;&G(#$%&'%9(-!%@& "& !"0*('%&
)%&!%.-"9%*-)%)(&)%& "9)(!%78"&."9)5B&%&>5(#$8"&)%&C59)%'(9$%78"&
!%.-"9%*&)(&(959.-%)"#&>5(&(#$%0(*(.('& !(C(!]9.-%#&."9)-.-"9%)%#&
entre valores ou princípios opostos.dc

1*(23& %6!'%&%-9)%&>5(&9%& "9)(!%78"&)(&>5%*>5(!& $- "&)(&
princípio, deve o julgador orientar-se pelo que denomina “lei da pon-

)(!%78"i;&j(,59)"&(*%&hm5%9$"&'%-"!&C"!&"&,!%5&)(&98"&#%$-#C%78"&"5&
)(&%C($%78"&)(&5'& !-9.= -"@&$%9$"&'%-"!&)(<(&#(!&%&-' "!$O9.-%&)(&
#%$-#C%78"&)(&"5$!"& !-9.= -"i;&dd Decorre necessariamente desta regra 

>5(&"#& !-9.= -"#&98"&$]'&5'& (#"&%0#"*5$"@&)($(!'-9%)"& "!&#-&'(#-
mo, mas que o seu peso é relativo, já que apenas pode ser determinado 

('&!(*%78"&%&"5$!"& !-9.= -";dr
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1 (#%!&)"&(#C"!7"&>5(&!(%*-B%& %!%&)-C(!(9.-%!& !-9.= -"#&(&<%*"-

!(#&(&)(&(*%0"!%!&5'&'?$")"& !+ !-"& %!%&% *-.%78"&)%>5(*(#@&1*(23&
98"&."9#(,5(&#(&)(#<(9.-*S%!&)(& !".()-'(9$"#&$= -."#&)%&%2-"*",-%@&
#50'($(9)"&9"!'%#&)(&)(<(!M#(!&%&.!-$?!-"#&)(& !(C(!]9.-%&(&%)'-$-9)"&
#(!& "##=<(*&%&#5%&,!%)%78";

Habermasds&%6!'%&>5(&"&."9.(-$"&)(& !-9.= -"#&."'"&'%9)%)"#&
)(&"$-'-B%78"&(&#5%&#50'-##8"&^&!(,!%&)"&0%*%9.(%'(9$"&%.%0%!-%'&
 "!&#50$!%-!&)"&)-!(-$"&$")%&%&#5%&C"!7%&9"!'%$-<%&(&*S(&!($-!%!-%'&"&
#(5&C59)%'(9$"&)(&!%.-"9%*-)%)(;&W#$"& "!>5(&%"&%)'-$-!&%&% *-.%78"&
dos princípios de maneira gradativa, Alexy acabaria negando que 

 !-9.= -"#&#8"&9"!'%#&)(&)-!(-$"&(@&."'"&$%*@&"0()(.('&%&5'&.+)-,"&
0-9Z!-"&a*=.-$"e-*=.-$"`&."!!($"e-9."!!($"_&>5(&(#$!5$5!%&"& !+ !-"&)-!(-$";&

Em sua crítica à Alexy, Habermas destaca que as normas jurídi-

.%#&p&!(,!%#&(& !-9.= -"#&p98"& ")(!-%'&#(!&"0#(!<%)%#&('&'%-"!&"5&
'(9"!&'()-)%&)(&%."!)"&."'&.%)%&#-$5%78"@&'%#&% (9%#& ")(!-%'&
#(!&"5&98"&#(!&"0#(!<%)%#e% *-.%)%#;&j"'(9$(&"#&<%*"!(#&%)'-$-!-%'&
uma concorrência pela primazia e poderiam ser ordenados segundo 

5'%&"!)('&)(& !(C(!]9.-%&.%)%&%&.%#";dt

j(,5-9)"&"&6"& ."9)5$"!&)%& %!,5'(9$%78"&S%0(!'%#-%9%@& #(&
%#&)(.-#A(#&45)-.-%-#&C"##('& %##=<(-#&)(&#(!('&"0$-)%#& "!&'(-"&)"&
balanceamento de princípios haveria um distanciamento do ideal de 

!%.-"9%*-)%)(&(& ."!!(78"& !($(9)-)%#& (*"&)-!(-$"@& "-#& %#&)(.-#A(#&
45)-.-%-#&.-9,-!M#(M-%'&9%&+!0-$%&)"& !(C(!=<(*@&#(,59)"&%>5-*"&>5(&?&
."9#-)(!%)"&0"'& "!&.(!$%&."'59-)%)(@&98"&#(& %5$%9)"&9%>5-*"&>5(&
é correto e devido segundo o direito.

F%!%&:%0(!'%#@du os riscos das propostas teóricas concebidas por 

/"0(!$&1*(23&%$-9,-!-%'&%& !+ !-%&."9#$!578"&)"&D#$%)"&G('".!Z$-."&
)(&G-!(-$"&^&'()-)%&('&>5(&#5%&C+!'5*%& %!%&% *-.%78"&)"&)-!(-$"&('&
.%#"&)(&."*-#8"&(9$!(& !-9.= -"#& ")(!-%& "!&('&!-#."&)-!(-$"#&(&,%!%9$-%#&
individuais, especialmente aqueles das ditas minorias. 

Ao desconsiderar que os princípios obedecem a um código 

binário de validade, o que exclui a possibilidade de serem “pesados” 

#(,59)"&#5%&-' "!$O9.-%@&1*(23&%0!-!-%&%& "##-0-*-)%)(&)(&"#&)-!(-$"#&
-9)-<-)5%-#&#(!('&.*%##-6.%)"#&."'"&5'&0('&(9$!(&"#&)('%-#&(&)(&
#(!('&#%.!-6.%)"#&('& !"*&)(&69#&."*($-<"#;&1#&#(9$(97%#&#(&% !"2--
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'%!-%'&)(&5'&(# %7"&)(&'(9#5!%78"&#504($-<%&(&98"& ")(!-%'&#(&
#50'($(!&%&.!-$?!-"#&)(&45#$-6.%78"& %5$%)"#&9%&."!!(78"&)%&)(.-#8"&
$"'%)%@&4Z&>5(&#(!-%'&C!5$"&)(&5'%& "9)(!%78"&(9<"*<(9)"&<%*"!(#&
(&%&(#."*S%&(9$!(&<%*"!(#&C5,-!-%&^&!%.-"9%*-)%)(;dv

As divergências teóricas entre Habermas e Alexy demonstram 

%&$(9$%$-<%&."9$(' "!O9(%&)(&#5 (!%!&"&C"!'%*-#'"&C!-"&!( !(#(9$%)"&
 (*"& "#-$-<-#'"&45!=)-."&(&$!%B('&%"&45!-#$%&5'&.S%'%)"&^&!(k(28"&
(&^&05#.%& "!&.!-$?!-"#&)(&% *-.%78"&)"&)-!(-$"&>5(&#(4%'&.% %B(#&)(&
,%!%9$-!&%&."9$=95%&."9#$!578"&)%&)('".!%.-%&#('& !(#.-9)-!&)%&(2-

-,]9.-%&)(&45#$-7%;

NOTAS

1 ALEXY, Robert. El concepto y la validez Del derecho;&c;&();&V%!.(*"9%Q&w()-#%&D)-$"!-%*@&
1997. p. 14. 

2 Ibid., p. 21. 
d& hD*&)(!(.S"&(#&59&#-#$('%&)(&9"!'%#&>5(&ab_&C"!'5*%&59%& !($(9#-+9&)(&."!!(..-+9&ac_&."9#-#$(&

(9&*%&$"$%*-)%)&)(&*%#&9"!'%#&>5(& (!$(9(.(9&%&59%&L"9#$-$5.-+9&(9&,(9(!%*&(6.%B&(&9"&#"9&(2-
tremadamente injustas, como así también en la totalidad de las normas promulgadas de acuerdo 
."9&(#$%&L"9#$-$5.-+9&3&>5(& "#((9&59&'=9-'"&)(&(6.%.-%&#".-%*&"&)(& !"0%0-*-)%)&)(&(6.%.-%&
3&9"&#"9&(2$!('%)%'(9$(&-945#$%#&3&%*&>5(&ad_& (!$(9(.(9&*"#& !-9.- -"#&3&*"#&"$!"#&%!,5'(9$"#&
normativos en los que se apoya el procedimiento de la aplicación del derecho y/o tiene que 
% "3%!#(&%&69&)(&#%$-#C%.(!&*%& !($(9#-+9&)(&."!!(..-+9;i&W9Q&1XDxy@&/"0(!$;&El concepto y la 
validez Del derecho;&c;&();&V%!.(*"9%Q&w()-#%&D)-$"!-%*@&bzzu;& ;bcd@&$!%)578"&9"##%;&

r& hJ")"&%>5(**"&(9&*"&>5(&#(&% "3%&(e"&$-(9(&>5(&% "3%!#(&>5-(9&% *-.%&(*&)(!(.S"&%&69&)(&
#%$-#C%.(!&*%& !($(9#-+9&)(&."!!(..-+9@& (!$(9(.(&%*&)(!(.S";i&&W9Q&1XDxy@&/"0(!$;&El concepto 
y la validez Del derecho;&c;&();&V%!.(*"9%Q&w()-#%&D)-$"!-%*@&bzzu;& ;&bct;

5 Ibid., p. 19.
6 ALEXY, Robert.Teoria da argumentação jurídica;&J!%)578"&)(&{-*)%&:5$.S-9#"9&j.S-*)&

j-*<%;&j8"&F%5*"Q&X%9)3@&cqqb;& ;&bu;
7 Ibid., p. 19-20.
8 Ibid., p. 22.
9 Ibid., p. 211. 
10 Ibid., p. 27.
11 Ibid., p. 29.
12 ALEXY, Robert.Teoria da argumentação jurídicaQ&%&$("!-%&)"&)-#.5!#"&!%.-"9%*&."'"&$("!-%&

)%& C59)%'(9$%78"& 45!=)-.%;&J!%)578"&)(&{-*)%&:5$.S-9#"9&j.S-*)&j-*<%;&/(<-#8"& $?.9-.%&
L*Z5)-%&J"*()";&c;&();&j8"&F%5*"Q&X%9)3@&cqqs;& ;&cus;

bd& W0-);@& ;&cqvMcqz;
14 ALEXY, Robert.Teoria da argumentação jurídica;&J!%)578"&)(&{-*)%&:5$.S-9#"9&j.S-*)&

j-*<%;&j8"&F%5*"Q&X%9)3@&cqqb;& ;&cuc;
15 Ibid., p. 26.
bt& j"0!(&"&)(0%$(&(9$!(&1*(23&(&:%0(!'%#@&<(!@&)(9$!(&"5$!"#Q&/YjDfNDXG@&I-.S(*`&1/1JY@&

19)!(U&aY!,#;_;&Habermas on law and democracyQ&.!-$-.%*&(2.S%9,(#;&V(!T(*(3&%9)&X"#&
19,(*(#Q&K9-<(!#-$3&"C&L%*-C"!9-%&F!(##@&bzzv;&

17 HABERMAS, Jürgen. Direito e democraciaQ&(9$!(&C%.$-.-)%)(&(&<%*-)%)(;&J!%)578"&)(&N*Z<-"&
V(9"&j-(0(9(-.S*(!;&/-"&)(&E%9(-!"Q&J(' "&V!%#-*(-!"@&bzzu;&<;&W;
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18 HABERMAS, Jürgen. Direito e democraciaQ&(9$!(&C%.$-.-)%)(&(&<%*-)%)(;&J!%)578"&)(&N*Z<-"&
V(9"&j-(0(9(-.S*(!;&/-"&)(&E%9(-!"Q&J(' "&V!%#-*(-!"@&bzzu;&<;&W;& ;&cvuMcvv;

19 HABERMAS, Jürgen. Direito e democraciaQ&(9$!(&C%.$-.-)%)(&(&<%*-)%)(;&<"*;&W&J!%)578"&N*Z<-"&
V(9"&j-(0(9(-.S*(!;&/-"&)(&E%9(-!"Q&J(' "&V!%#-*(-!"@&bzzu;& ;&cvv;

20 Ibid., p. 288.
21 Ibid., p. 290-291.
cc& Y&$(2$"&)(&:%0(!'%#&.-$%)"& "!&1*(23&?&"&#(,5-9$(Q&hY9.(&$S(&45),(&-#&%**"U()&$"&'"<(&-9&

59!(#$!%-9()&# %.(&"C&!(%#"9#&$S%$&#5.S&%&,(9(!%*& !%.$-.%*&)-#."5!#(&"CC(!#@&%&|!()&*-9(|&$S%$&
'%!T#&$S(&)-<-#-"9&"C& "U(!#&0($U((9&."5!$#&%9)&*(,-#*%$-"9&0(."'(#&0*5!!();&W9&<-(U&"C&
$S(&%  *-.%$-"9&"C&$S(& %!$-.5*%!&#$%$5$(@&$S(&*(,%*&)-#."5!#(&"C&$S(&45),(&#S"5*)&0(&."969()&
$"&$S(&#($&"C&!(%#"9#&$S%$&*(,-#*%$"!#&(-$S(!&-9&C%.$&nS%<(o& 5$&C"!U%!)&"!&%$&*(%#$&."5*)&S%<(&
'"0-*-B()&C"!&$S(& %!*-%'(9$%!3&45#$-6.%$-"9&"C&9"!';&JS(&45),(@&%9)&$S(&45)-.-%!3&-9&,(9(!%*@&
U"5*)&"$S(!U-#(&,%-9&"!&%  !" !-%$(&%& !"0*('%$-.&-9)( (9)(9.(&C!"'&$S"#(&0")-(#&%9)&
 !".()5!(#&$S%$& !"<-)(&$S(&"9*3&,5%!%9$((&C"!&)('".!%$-.&*(,-$-'%.3;i&W9Q&1XDxy@&/"0(!$;&
JS(&)5(&9%$5!(&"C&*%U;&W9Q&WP/&}Y/XG&LYfw/Djj@&cr@&cqqz@&V(-4-9,@&LS-9%;&PapersQ& *(9%!3&
#(##-"9#;&V(-4-9,Q&WP/@&cqqz@& ;&cud;

cd& LYfw/DjjY&IKfGW1X&G1&1jjYLW1~�Y& WfJD/f1LWYf1X&GD&NWXYjYNW1&GY&
GW/DWJY&D&NWXYjYNW1&FYXWJWL1@&cr;@&cqqz@&V(-4-9,Q&F% (!#Q& *(9%!3&#(##-"9#;&cqqz;&

cr& 1XDxy@&/"0(!$;&JS(&)5(&9%$5!(&"C&*%U;&W9Q&WP/&}Y/XG&LYfw/Djj@&cr@&cqqz@&V(-4-9,@&LS-9%;&
F% (!#Q& *(9%!3&#(##-"9#;&V(-4-9,Q&WP/@&cqqz@& ;&cud;

25 Alexy cita como exemplo a regra segundo a qual “Os argumentos que expressam uma vin-
.5*%78"&%"&$("!&*-$(!%*&)%&*(-&"5&^&<"9$%)(&)"&*(,-#*%)"!&S-#$+!-."& !(<%*(.('&#"0!(&"5$!"#&
%!,5'(9$"#@&%&98"&#(!&>5(&#(& "##%'&% !(#(9$%!&'"$-<"#&!%.-"9%-#&>5(&)]('& !-"!-)%)(&%&
"5$!"#&%!,5'(9$"#;i&W9Q&1XDxy@&/"0(!$;&JS(&)5(&9%$5!(&"C&*%U;&W9Q&WP/&}Y/XG&LYfw/Djj@&
cr@&cqqz@&V(-4-9,@&LS-9%;&F% (!#Q& *(9%!3&#(##-"9#;&V(-4-9,Q&WP/@&cqqz@& ;&cud;

26 ALEXY, Robert. El concepto y la validez Del derecho;&c;&();&V%!.(*"9%Q&w()-#%&D)-$"!-%*@&
1997. p. 162.

cu& W0-);@& ;&btd;
28 ALEXY, Robert. El concepto y la validez Del derecho;&c;&();&V%!.(*"9%Q&w()-#%&D)-$"!-%*@&

bzzu;& ;&btd;&J!%)578"&9"##%;
29 “Lo que importa  aquí es saber cuál de los intereses, abstractamente del mismo rango, tiene 

59& (#"&'%3"!&(9&(*&.%#"&."9.!($";i&W9Q&:1VD/I1j@&E\!,(9;&Direito e democraciaQ&(9$!(&
C%.$-.-)%)(&(&<%*-)%)(;&J!%)578"&)(&N*Z<-"&V(9"&j-(0(9(-.S*(!;&/-"&)(&E%9(-!"Q&J(' "&V!%-
#-*(-!"@&bzzu;&<;&W;& ;&btd;

dq& hJ")%&."*-#-+9&)(& !-9.- -"#& 5()(&#(!& !(#(9$%)%&."'"&59%&."*-#-+9&)(&<%*"!(#&3&$")%&."*-#-+9&
)(&<%*"!(#&."'"&59%&."*-#-+9&)(& !-9.- -"#;&X%&[9-.%&)-C(!(9.-%&!(#-)(&(9&(*&S(.S"&)(&>5(&
(9&*%#&."*-#-"9(#&)(& !-9.- -"#&)(&*"&>5(&#(&$!%$%&(#&)(&>5?&S%&)(&#(!&(9&)(69-$-<%&*"&)(0-)"&
'-(9$!%#&>5(&(9&*%&#"*5.-+9&)(&59%&."*-#-+9&)(&<%*"!(#&%&*"&>5(&#(&!(# "9)(&(#@&(9&)(69-$-<%@&
qué es lo mejor. Una pauta que dice qué es lo debido, es decir, que es lo ordenado, lo prohi-
bido o lo permitido, tiene un carácter deontológico. En cambio, si dice qué es bueno o malo o 
'(4"!&"& ("!@&$-(9(&59&#$%$5#&%2-"*+,-.";&F"!&*"&$%9$"@& !-9.- -"#&(&<%*"!(#&#"9&*"&'-#'"@&59%&
<(B&."9&!" %4(&)("9$"*+,-."&3&"$!%&."9&!" %4(&%2-"*+,-.";i&W9Q&:1VD/I1j@&E\!,(9;&Direito 
e democraciaQ&(9$!(&C%.$-.-)%)(&(&<%*-)%)(;&J!%)578"&)(&N*Z<-"&V(9"&j-(0(9(-.S*(!;&/-"&)(&
E%9(-!"Q&J(' "&V!%#-*(-!"@&bzzu;&<;&W;& ;&btr;&J!%)578"&9"##%@&,!-C"&9"##";&

db& 1XDxy@&/"0(!$;&El concepto y la validez Del derecho;&c;&();&V%!.(*"9%Q&w()-#%&D)-$"!-%*@&
1997. p. 174. 

dc& hK9%& "9)(!%.-+9&(#& !%.-"9%*& #-& (*& (959.-%)"&)(& !(C(!(9.-%& %*&>5(& ."9)5.(& 5()(& #(!&
C59)%'(9$%)"&!%.-"9%*'(9$(;&G(&(#$%&'%9(!%@&(*& !"0*('%&)(&*%&!%.-"9%*-)%)&)(&*%& "9)(-
!%.-+9&."9)5.(&%&*%&.5(#$-+9&)(&*%& "#-0-*-)%)&)(&*%&C59)%'(9$%.-+9&!%.-"9%*&)(&(959.-%)"#&
>5(&(#$%0*(.(9& !(C(!(9.-%#&."9)-.-"9%)%#&(9$!(&<%*"!(#&(& !-9.- -"#&" 5(#$"#;i&W9Q&1XDxy@&
Robert. Teoria de los derechos fundametales;&I%)!-Q&L(9$!"&)(&D#$5)-"#&L"9#$-$5.-"9%*(#@&
bzzd;& ;&bsz;&J!%)578"& !+ !-%;

dd& hL5%9$"&'%3"!&(#&(*&,!%)"&)(&*%&9"&#%$-#C%..-+9&"&)(&%C(.$%.-+9&)(&59& !-9.- -"@&$%9$"&'%3"#&$-(9(&
>5(&#(!&&*%&-' "!$%9.-%&)(&*%&#%$-#C%..-+9&)(*&"$!";i&W9Q&1XDxy@&/"0(!$; Teoria de los derechos 
fundametales;&I%)!-Q&L(9$!"&)(&D#$5)-"#&L"9#$-$5.-"9%*(#@&bzzd;& ;&btb;&J!%)578"& !+ !-%;
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dr& 1XDxy@&/"0(!$; Teoria de los derechos fundametales;&I%)!-Q&L(9$!"&)(&D#$5)-"#&L"9#$-$5-
.-"9%*(#@&bzzd;& ;&btb;

ds& :1VD/I1j@& E\!,(9;&/( *3& $"& #3' "#-5'& %!$-.- %9$#@&V(94%'-9&f;&L%!)"B"&j.S""*&"C&
X%U;&W9Q&/YjDfNDXG@&I-.S(*`&1/1JY@&19)!(U&aY!,#;_;&Habermas on law and democracyQ&
.!-$-.%*&(2.S%9,(#;&V(!T(*(3&%9)&X"#&19,(*(#Q&K9-<(!#-$3&"C&L%*-C"!9-%&F!(##@&bzzv;&

dt& :1VD/I1j@& E\!,(9;&/( *3& $"& #3' "#-5'& %!$-.- %9$#@&V(94%'-9&f;&L%!)"B"&j.S""*&"C&
X%U;&W9Q&/YjDfNDXG@&I-.S(*`&1/1JY@&19)!(U&aY!,#;_;&Habermas on law and democracyQ&
.!-$-.%*&(2.S%9,(#;&V(!T(*(3&%9)&X"#&19,(*(#Q&K9-<(!#-$3&"C&L%*-C"!9-%&F!(##@&bzzv;& ;&rcz;

du& :1VD/I1j@& E\!,(9;&/( *3& $"& #3' "#-5'& %!$-.- %9$#@&V(94%'-9&f;&L%!)"B"&j.S""*&"C&
X%U;&W9Q&/YjDfNDXG@&I-.S(*`&1/1JY@&19)!(U&aY!,#;_;&Habermas on law and democracyQ&
.!-$-.%*&(2.S%9,(#;&V(!T(*(3&%9)&X"#&19,(*(#Q&K9-<(!#-$3&"C&L%*-C"!9-%&F!(##@&bzzv;

dv& :1VD/I1j@& E\!,(9;&/( *3& $"& #3' "#-5'& %!$-.- %9$#@&V(94%'-9&f;&L%!)"B"&j.S""*&"C&
X%U;&W9Q&/YjDfNDXG@&I-.S(*`&1/1JY@&19)!(U&aY!,#;_;&Habermas on law and democracyQ&
.!-$-.%*&(2.S%9,(#;&V(!T(*(3&%9)&X"#&19,(*(#Q&K9-<(!#-$3&"C&L%*-C"!9-%&F!(##@&bzzv;& ;&rcz;
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