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Abstract: The present study aims to explore the relations criminal
liability and compulsory in international criminal jus prding the
founding of international individual criminal responsjiflit relation on the
Transnational Corporations. There are few cases i ich%n International
Criminal Court has used previous international gugispru®ence to establish a
crime of conduct in international customa d in any case the
importance of international judgments can erestimated as a general
interpretative tool. The offer of incrimyg ution that serves as an
extrema ratio for the criminal penalti at @ge imputable to multinational
companies and which completes thg®sancligning apparatus of international
law is one of the solution offered a result of a reconstruction that started
mainly from the examples of s, but it should not be overlooked,
that the penal responsibilit Itinational companies was expressly
foreseen and regulated in the draft of the Statute of the International Criminal
Court.

Keywords: TNCgf ional crimes, international criminal justice,
international resp@nsi¥ility, criminal liability, IMN.

Resume prégnte estudio tiene como objetivo explorar la relaciéon de
responsghilidadypenal y obligatoria en la justicia penal internacional de
acuer a fundacion de la responsabilidad penal individual internacional

con las empresas transnacionales. Hay pocos casos en los que una
Internacional ha utilizado jurisprudencia internacional anterior
para{festablecer un delito de conducta en el derecho internacional
consuetudinario, y en cualquier caso, la importancia de las sentencias
internacionales no puede ser subestimada como wuna herramienta
interpretativa general. La oferta de solucién incriminatoria que sirve como una
proporcion extrema para las sanciones penales que son imputables a las
empresas multinacionales y que completa el aparato sancionador del derecho
internacional es una de las soluciones ofrecidas y el resultado de una
reconstruccion que comenzé principalmente a partir de ejemplos de leyes
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nacionales. Leyes, pero no debe pasarse por alto, que la responsabilidad penal
de las empresas multinacionales fue expresamente prevista y regulada en el
proyecto de Estatuto de la Corte Penal Internacional.

Palabras claves: TNCs, crimenes internacionales, justicia penal
internacional, responsabilidad internacional, responsabilidad penal, IMN.

1 INTRODUCTION

The multinational companies are identified as actors in the current

political and economic reality which also have significant benefits, the
economic and technological growth of developing countries2. not
be forgotten that the work of multinational companigs metimes
conditioned the protection of fundamental rights, ic often, are
subject to strong restrictions. This would make i&% to "moralize"

multinational companies and regulate their acti e current globalized

market environment. This question brings it Q series of questions, just

consider the examination of the mosjpfreleVant cases that may arise; the

identification of the current measurg€ aime®@at preventing and repressing the

illicit conduct of the multinatio pagties and the effects of their imputed

behaviors that derive to the@ut of the interests of individuals and
n

collective interests. Onpemgan p®rhaps speak of a process of structural

metamorphosis of inte @ 1 law. This is due, for two reasons, connected to
each other. The figft i efer to the "subversive" or "revolutionary" nature of
the theory \ ghts with respect to the ratio that permeates the
relations &n tates, since it is in contrast with the principle of
sover: ich is the basic principle of traditional international laws. The

re eWins to the so-called international law of coexistence, all set on an

2 According to Higgins the Multinational societies: "(...) as participants with differing
degrees of participation in the international law-making process is a very
persuasive one in light of the fact that international law is no longer simply a body
of rules for the regulation of interstate relations (...)". R. HIGGINS, Problems and
process: International law and how we use it. In: J. ZERK, Multinationals and
corporate social responsibility, Cambridge University Press, Cambridge, 2006, pag.
74. In the same opinion see. O.K. FAUCHALD, J. STIGEN, Corporate responsibility
before International institutions, in George Washington International Law Review,
40, 2008, pp. 1025, 1029ss. M. NOORTMANN, A. REINISCH, C. RYNGAERT,
Non-State actors in international law, Hart Publishing, Oxford & Portland,
Oregon, 2015, pp. 154sS.

3 T. MERON, International law in the age of human rights. General course on public
international law, in Recueil des Cours, 301, 2004, pp. 12ss.
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individualistic and "privatistic" conception of relations between States, on the
principles of reciprocity and bilateralism in matters of responsibility among
States, while surviving the so-called international law of cooperation, which
has increasingly been open to the protection of collective interests.
International law is no longer exclusively a right between States, but it is only
"primarily" a right between States; or that its "main" aim is to regulate
relations among States, but it can sometimes also regulate individual relations4
arriving to the punishment of serious crimes that enter the global sphere of

international criminal justice.

2 GAPS IN INTERNATIONAL SOURCES REGARD ;?
RESPONSIBILITY OF MULTINATIONAL COM
INTERNATIONAL CRIMES

The greatest difficulty, which h g met with respect to

multinational companies, is the absen& rganic regulatory framework.
th

Difficulties were reduced thro intervention of international
organizations, which developed atighal documents aimed at filling the

regulatory gaps.

The main regulaigmpgourc8s®, which could allow the interpreter to find

the criminal responsibi @

from a certain dat dating back to the draft of the Statute of the

ultinational companies?, it is necessary to start

Internationa i Court (St-ICC)S. In particular according to the

4RY. , International law, in Encyclopedia of Public International Law, 2,

1159-1178.

5 A. AM, The question of jurisdiction over multinational corporations under
infgrnational criminal law, in M. T. KAMMINGA, S. ZIA-ZARIFI, Liability of
multinational corporations under international law, Kluwer Law International
The Hague, 2000, pp. 145 ss. N. JAGERS, Corporate human rights obligations: in
search of accountability, ed. Intersentia, Anversa, Oxford, New York, 2002, pp.
230ss.

6 International Military Tribunal, case No. 57, I.G. Farben Trial, 14 August 1947-29
July 1948, in Law Reports of the Trials of War Criminals, vol. X, pp. 1 ss.

7 I. KYRIAKAKIS, Corporations before international criminal courts: Implications for
the international justice project, in Leiden Journal of International Law, 30 (1),
2017, pp. 222ss.

8 A. CLAPHAM, The question of jurisdiction over multinational vorporations under
international criminal law, op. cit. N. JAGERS, corporate human rights obligations:
in search of accountability, op. cit..
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International Criminal Court (ICC), company officials who are involved in
committing crimes under international law are susceptible to the increased
risks of being investigated, prosecuted, and punished in a wide range of
jurisdictions, including to the articles of the StICC. This may not result in legal
consequences to the corporation itself, the involvement of corporate leaders in
human rights abuses cases can damage a company’s reputation and cash
flow?!. A genuine consideration of what it means to be complicit in human
rights violations and a change in company policy to prevent criminal liability?

can save corporations money, time, and the risk of negative publigi

have been significant developments in clarifying the standards g
companies under criminal international law, there stil s some
confusion in the courts as to the proper test for determ mens rea

element' needed to link a corporation to a human ri abuS§e2. In particular,

9 As we can see in the case of German, which regmains aStion” of the traditional
principle societas delinquere non potest, wi
legal system a corporation as a legal annot be held criminally liable.
Instead, the prosecutor must identi e imgividuals responsible and only
prosecute those particular individual#] a tas®that can prove significantly difficult

when dealing with the complex te structures of modern-day MNCs. In

949ss. P. MUCHLINSKI, Limit&8@ liability and multinational enterprises: A case of
W onomics, 34, 2010, Pp. 920sS.

unds the criminal liability of corporations on the
combined acts or gmisS f individual agents where each act or omission is in
itself insufficient§fMe, states and conduct on the part of different individuals are
d cglisidered as a whole. The underlying rationale is that a
N al transgressions or minor failures might reveal a gross
on%he part of the company, or collective awareness that warrants
nsibility for a criminal consequence. Some jurisdictions have been

iple with regard to situations entailing recklessness and even gross
n@gligence. E. POSNER, A. PORAT, Aggregation and law, in J.M. Olin Program in
LaW®W and Economics Working Paper No. 587, 2012. M. FINDLAY, J. CHAH HUI
YUNG, Principled international criminal justice: Lessons form tort law, ed.
Routledge, London & New York, 2018. M. FINDLAY, R. HENHAM, Exploring the
boundaries of international criminal justice, ed. Routledge, London & New York,
2016, pp. 83ss.

11 The mens rea purpose test is not unique to the ICC. The provisions for complicity by
aiding and abetting-which appear in the legal instruments of the East Timor Panels
of Judges and the THT955Article 15(2)(c) of the IHT Statute. A similar purpose test
is applied in a number of domestic jurisdictions: Canada‘s Section 21(1)(b) of the
Criminal Code, R.S.C. 1985, c¢. C-46 and New Zealand‘s Section 66(1) Crimes Act
1961; the Model Penal Code of the American Law Institute; Section 14(3)(c) of
Regulation 2000/15. East Timor was annexed as a province to Indonesia from 1975
up until 1999 when the East Timorese population voted for their independence.
Following a violent campaign allegedly perpetrated by pro-Indonesian militias
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it is known that the criminal liability of legal persons is not an abstract data,
but a concrete fact that found in the draft of the statute of the ICC (St-ICC) a

full normative recognition.

against the Timorese population, East Timor gained its independence in 2002.
UNTAET, the provisional authority established in East Timor in the aftermath of
Indonesia‘s withdrawal, set up Panels of Judges with Exclusive Jurisdiction over
Serious Criminal Offences Established within the East Timor District Courts to deal
with the grave violations of international humanitarian law and human rights that
were committed in East Timor during 1999 (see generally, United Nations Mission

Model Penal Code: Official Draft and Explanatory Notes, :
Penal Code as Adopted at the 1962 Annual Meeting of t€ Am&fican Law Institute
at Washington, D.C., May 24, 1962 (1985); ros@utor v Callixte
Mbarushimana (Decision on the Confirmation of: ICC, Case No ICC-
01/04-01/10, 16 December 2011) (281), where the r noted that: “(...) the
jurisprudence of the ad hoc tribunals does e the aider and abettor to
share the intent of the perpetrator to co me, whereas under article
25(3)(c) of the Statute the aider an must act with the purpose of
facilitating the commission of that crj

PB®OMP, Aiding and abetting. The
e Rome statute of the International
national and European Law, 30, 2014,

responsibility of business leaders
Criminal Court, in Utrecht Jo
pPp- 8ss.

12 The ILC’s 1996 Draft Code
proposes to impose crij

of Crfges Against the Peace and Security of Mankind
aNresponsibility for genocide, crimes against humanity
and war crimes (as wé her crimes) on an individual who “knowingly aids,
abets or otherwigg® aSsj gifectly and substantially, in the commission of such a
crime, including@pr g themeans for its commission”. The ICTY deemed the
ILC Draft C N oritative international instrument” In the Einsatzgruppen

case (Trigl§of 0 Ohlendorf and Others (Einsatzgruppen), 4 Trials of War
Crimi e tile Nurenberg Military Tribunals Under Control Council Law No.
10, S. Hein & Co., Inc. 1997) (1949) quoted in Furundzija, case No. IT-

mpar. 218), the American military court also used a knowledge test, in
to the aforementioned purpose test, to convict defendant Fendler; the
ermined that the defendant knew that executions were taking place. The
I Trial Chamber in Furundzija adopted a knowledge test: “(...) the mens rea
reqtiired is the knowledge that these acts assist in the commission of the offence
(...)”. The ILC code also adopted the knowledge test. Under the ILC code, a person
can only be found guilty of aiding and abetting, or otherwise assisting if they know
that their help will facilitate a crime. The ILC Code is consistent with the
subsequent findings of the Appeals Chamber of the ad hoc tribunals. The mens rea
of aiding and abetting is knowledge that the acts performed by an individual assist
the commission of the specific crime by the principal perpetrator. Under this code,
the aider and abettor need not share the mens rea element of the principal; but
instead, must be aware of the essential elements of the crime that was ultimately
committed by the principal. In crimes of specific intent, such as genocide, the aider
and abettor must know of the principal perpetrator’s specific intent. In particular in
the case of genocide, the aider and abettors must know that the people whom they
are helping intend to destroy a particular national, ethnic, religious or ethnic group.
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The arguments, rectius the open questions according to our opinion
regarding a more solid, concrete and effective regime regarding the
responsibility of the multinationals are: To a corporation that can be held
liable internationally?, If a corporation brought before an international court
or tribunal is prosecuted for complicity of some sort, what are the feasible
measures that can be taken against them and why?

According to our opinion multilateral corporations can become

implicated in gross human rights abuses fall into four categories: a) businesses

and their managers are accused of being the main perpetrators; b) sses
supply equipment or technology in the context of a com ing
relationship that is then used abusively or repressively; c sses are
accused of providing information, or logistical or fina fistance, to

human rights abusers that has “caused” or “facili« exacerbated the
lic¥’

abuse; and d) businesses are accused of being in human rights

abuses by virtue of having made investmenj&&N ojects, joint ventures, or
regimes that have poor human rightsgre connections to known
abusers?s.

In the round-up of the ma of Professor John Ruggie, the Special

) Secretary-General on the Issue of

business-relat x angfights abuse4.

Pegnclufigd partially from: D. OLSON, Corporate complicity in human rights
viol@ der international criminal law, in International Human Rights Law
{" 5 (), 2015. J.P. BOCHOSLAVSKY, V. OPGENHAFFEN, The past and
Of corporate complicity: financing the argentinean dictatorship, in Harvard
an Rights Journal, 23, 2010, pp. 160ss.

14 See¥The SRSG’s original mandate is set out in Human Rights and Transnational
Corporations and Other Business Enterprises, Commission on Human Rights
(CHR), UN Doc. E/CN.4/RES/2005/69, 20 April 2005. The UN Human Rights
Council (HRC) extended the SRSG’s mandate for a further three years in 2008.
HRC, Mandate of the Special Representative of the Secretary-General on the Issue
of Human Rights and Transnational Corporations and Other Business Enterprises,
UN Doc. A/HRC/RES/8/7, 18 June 2008. HRC, Protect, Respect and Remedy: a
Framework for Business and Human Rights, Report of the Special Representative
of the Secretary-General on the issue of Human Rights and Transnational
Corporations and Other Business Enterprises, John Ruggie, UN Doc. A/HRC/8/5,
7 April 2008, parr. 47-49. HRC, Guiding Principles on Business and Human
Rights: Implementing the United Nations “Protect, Respect and Remedy*
Framework, Report of the Special Representative of the Secretary-General on the
Issue of Human Rights and Transnational Corporations and Other Business
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The desire to prosecute legal entities found recognition in the
Nuremberg Tribunal precedents This proposal was to be included in Article 23
of the Statute, in paragraph 5, where it was specifically foreseen that: “without
prejudice to any individual criminal responsibility of natural persons under
this Statute, the Court may also have jurisdiction over a juridical person for a
crime under this Statute. Charges may be filed by the Prosecutor against a
juridical person, and the Court may render a judgement over a juridical person

for the crime charged, if: a) The charges filed by the Prosecutor against the

natural person and the juridical person allege the matters referreq
paragraphs (b) and (c); and b) The natural person charged wa Q
of control within the juridical person under the national lay of % te where
the juridical person was registered at the time the crij e\%mmitted; c)
The crime was committed by the natural person actfnggn b&half of and with
the explicit consent of that juridical person and i ourse of its activities;

ft

means a corporations whose

and d) The natural person has been convig crime charged. For the

purpose of this Statute, “juridical pgfon

concrete, real, or dominant objectigy”is seeling private profit or benefit, and

not a State or other public bo ercise of State authority, a public
international body or an orga gistered and acting under the national

law of a State as a non-pgefigorgaMsation (...)“1s.

10-11. H and Human Rights in Conflict-Affected Regions: Challenges
and Option ar¥ls State Responses, Report of the Special Representative of the

1 on the Issue of Human Rights and Transnational Corporations
siness Enterprises, John Ruggie, UN Doc. A/HRC/17/32, 27 May

Enterprises, , UN Doc. A/HRC/17/31, 21 March 2011, Principle 7, pp.
BuSige
W

tate to protect human rights in conflict contexts due to a lack of effective
, international criminal law teaches us that another factor often at play is an
unWillingness on the part of host states to protect against international crimes due
to the state’s own involvement in such crimes (..)“. S.L. SECK, Collective
responsibility and transnational corporate conduct, in T. ISAACS, R.VERNON,
Accountability for collective wrongdoing, Cambridge University Press, Cambridge,
2011, pp. 142ss.

15 In United States v. Goering, the Nuremberg Tribunal found that: "(...) those who
execute the plan do not avoid responsibility by showing that they acted under the
direction of the man who conceived it (...) he had to have the cooperation of
statesmen, military leaders, diplomats and businessmen. When they, with
knowledge of his aims, gave him their cooperation, they made themselves parties to
the plan he had initiated. They are not to be deemed innocent (...) if they knew
what they were doing (...)". UN Doc. A/Conf.183/C.1/WGGP/L.5/Rev.2, del 3 July
1998.
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Despite this, even today there is a current international orientation®
according to which it is possible to recognize the criminal responsibility of
multinational companies using the St-ICC rules. In particular, the art. 25,
number 3, letter (d) should be read in conjunction with art. 21, number 1,
letter (c)v. The two rules can also be applied to legal entities by implementing
the so-called extensive interpretation.

Besides the draft of the St-ICC, there are other normative sources that
allow to recognize de relato the criminal responsibility of multinational
companies. That said, in primis it is held against the Alien Tort Sta
also known as the Alien Tort Claims Act or ATCA)8. The

16 J KYRIAKAKIS, International legal personality, collective enti ernational
crimes, in N. GAL-OR, C. RYNGAERT, M. NOORTM (eQgd, Responsibilities
of the non-State actor in armed conflict and the ket flace: Theoretical
considerations and empirical findings, ed. Brill, The Haglg, 2015, pp. 82ss. M.
ENGELHART, Corporate criminal liability from a ative perspective, in D.
BRODOWSKI et al. (eds.), Regulating corpo nal liability, ed. Springer,
Berlin, 2014, pp. 54ss. J.G. STEWART, Atrogcj rce and accountability: The
international liability of corporate acto of International Criminal
Justice, 8, 2010, pp. 314ss.

7 B. HOLA, A. SMEULERS, C. BLJ LD,NInternational sentencing facts and
figures: Sentencing practice at th d ICTR, in Journal of International
Criminal Justice, 11, 2011, pp, SEPH, M. CASTAN, The International
Covenant on Civil and Politic ases, Materials, and Commentary, Oxford
University Press, Oxford, 2 J. KELDER, B. HOLA, J. VAN WIJK,
Rehabilitation and ea perpetrators of international crimes: A case
study of the ICTY and n International Criminal Law Review, 14, 2014, pp.
1180ss. L.A. KH .

i

. KOLB, La Cour internationale de justice, ed. Pedone,
Peremptory international law, Jus cogens. A general

Sweet & Maxwe
Paris, 2014.
inventory.
SCALIA;
The ¢

it int8national pénal, Helbing & Lichtenhahn, Basel, 2012. R. KOLB,
1 Court of Justice, Hart Publishing, Oxford & Oregon, Portland,

18 STUWART, The turn to corporate criminal liability for international crimes:

CHMLDRESS, M.D. RAMSEY, After Kiobel-International human rights litigation in
State Courts and under State law, in UC Irvine Law Review, 3 (1), 2013, pp. 5ss.
A.L. PARRISH, State Court international human rights litigation: A concerning
trend, in UC Irvine Law Review, 3, 2013, pp. 26ss. P.L. HOFFMAN, B. STEPHENS,
International human rights cases under State law and is State Courts, in UC Irvine
Law Review, 3, 2013, pp. 10ss. J. HASNAS, The centenary of a mistake: One
hundred years of corporate criminal liability, in American Criminal Law Review,
46, 2009, pp. 1330ss. For a critique of all sides of this debate for failing to take into
account the realities of corporate responsibility for international crimes, see J.G.
STEWART, A pragmatic critique of corporate criminal theory, 16 in New Criminal
Law Review, 16, 2013, pp. 262ss. M.J. KELLY, Grafting the command
responsibility doctrine onto corporate criminal liability for atrocities, in Emory
International Law Review, 24, 2010, pp. 672ss. J.G. STEWART, The end of “modes
of liability” for international crimes, in Leiden Journal of International Law, 25,

20

ISINVNVYNO 3dVvAd1NOVv4d vd Ol13d1d 3d V1SIA3TY



REVISTA DE DIREITO DA FACULDADE GUANAMBI

LIAKOPOULOS | Criminal liability and compulsory...

corporate liability for international crimes to contemporary transitional
justice efforts is most prominently evinced in the spate of Alien Tort Statute
(“ATS”)20 cases launched against transnational corporate defendants, which
have wound their way into the U.S. court system.

The American legislative system adopted in 1789 the Alien Tort Act2,

as a law that allows foreign actors to bring cases of damages in the federal

international law, in American Journal of International Law, 106, 2012 4SS.
D. SCHEFFER, The impact of war crimes Tribunals on corpors 3 for
atrocity crimes under US Law, in C. WALKER-SAID, J.D. KELL ocial

responsibility? Human rights in the new global economy, Chiago
Chicago, 2015.

19 M. SAIF-ALDEN WATTAD, Natural persons, legal entitigé an rporate criminal
liability under the Rome statute, in UCLA Journal of IsfeNgatioRal Foreign Affairs,
391, 2016, pp. 394ss.

20 See from the Supreme Court of the U.S. the case: Jer
16-499 of 24 April 2018.

21 The ATS declared that: “(...) U.S. district ¢
action by an alien for a tort only, commy
treaty of the U.S.“. See: H. WARD, S
through National Courts: Impli€ati
International and Comparative
MOULLIER, Observations

., V. Arab Bank, PLC n.

ave jurisdiction of any civil

iolation of the law of nations or a
ansnational corporate accountability
s and policy options, in Hastings
W, 24, 2000-2001, pp. 451ss. M. 1.
ort Claims Act et ses implications
internationales, in Annuaire e Droit International, 49, 2003, pp. 129ss.
C.T. SALAZAR, Applying intern®onal human rights norms in the United States:
porations accountable in the United States for
lations under the Alien Tort Claims Act, in St. John’s
f, 10, 2004-2005, pp. 111ss. J. KURLANTZICK, Taking
ow the Alien Tort Act promotes human rights, in World
¥4, pp. 62ss. AJ. BELLIA, B.R. CLARK, The Alien Tort
the of Nations, in The University of Chicago Law Review, 70 (2),
n 2004, the Supreme Court interpreted the ATS for the first time in
achain. The Court held that the ATS was solely a jurisdictional
id not create a federal cause of action. At the same time, the Court
that the statute permitted aliens to bring claims like those that the First
had in mind when it enacted the ATS. Although the opinion is not a
el of clarity, the Court repeatedly emphasized the importance of historical
comtext to a proper understanding of the ATS. See, E.A. YOUNG, Sosa and the retail
incorporation of international law, in Harvard Law Review, 28, 2007 (observing
that the Sosa opinion-has become something of a Rorschach blotl). C.A. BRADLEY,
The Alien Tort Statute and Article III, 42 Vanderbilt Journal of International Law,
42, 2002, pp. 587, 630-631 (describing how the ATS was-consistent with the law of
international responsibility in the late 1700sl). M.G. COLLINS, The diversity
theory of the Alien Tort Statute, Vanderbilt Journal of Internaional Law, 42, 2002,
pp. 649, 652 (describing sovereigns® obligation to remedy law of nations
violations). D.H. MOORE MEDELLIN, The Alien Tort Statute and the domestic
status of international law, Vanderbilt Journal of Internatonal Law, 50, 2010, pp.
485 (arguing that Medellin reinforces Sosa‘s separation of powers approach to
reading the ATS). T.H. LEE, The safe-conduct theory of the Alien Tort Statute, in
106 Columbia Law Review, 106, 2006, pp. 830, 871.

Journal of Legal
multinational to
Policy Jour
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district courts for violations of the rules established by international law22 and
by the treaties signed by the USA. Its application in fundamental rights cases
began to be invoked by the 1980s, provoking mixed reactions2s. The reasons
for such interest in a civil proceeding law in the United States lie in the
inability of international law to provide effective instruments of protection
when the active subject of criminal conduct is a society. The difficulty lies in
the fact that the aforementioned traditional orientation recognizes only states
as subjects of international law=4.

It is necessary to clarify that other subjects have e

international scene?s. The extension to other subjects can be foupd 3
into account the greater emphasis placed on the rights of the ii¥§ 1, who is
the owner of the inalienable rights. As a result, it seems ra alous that
states do not provide regulatory recognition for anigs, especially for
multinational corporations. For years, theref the Wnited States has
represented a unique opportunity for the re ioff of such crimes, offering,
through the Alien Tort Act, a forum for & pensation. Indeed, many
ervhat

companies have a strong economic some ways exceeds the one
given to the States in which they @hich, consequently, are not always
Il

able to ensure respect for the @

22 M. NATARAJAN, Intd
Cambridge, 2010

23 D. SHAPIRO, Kigbel corporate immunity under the Alien Tort Statute: The

it Sosa, in Harvard International Law Journal, 52, 2011. D.P.

. TH, Kiobei v. Royal Dutch Petroleum Co.: The Supreme Court

ort Statute, in American Journal of International Law, 107 (3) 2013,

s of their citizens?2¢.

al crime and justice, Cambridge University Press,

RE, Non-State actors and human rights corporate responsibility and
ps to formalize the role of corporations as participants in the
onal legal system, in J. D’ASPREMONT (ed.), Participants in the
national legal system multiple perspectives on non-State actors in
international law, ed. Routledge, London & New York, 2011, pp. 270ss.

25 P. MILLIET, Droits de '’homme et responsabilité des entreprises, in Covalence
Intern Analyst Paper, 30.07.20009.

26 See also: International Law Commission (ILC), "Draft articles on Responsibility of
States for Internationally Wrongful Acts (2001)" (ARSIWA), submitted to the UN
General Assembly as part of the Report of the International Law Commission on
the work of its 53rd session (23 April-1 June and 2 July-10 August 2001) UN Doc
A/56/10, with commentaries on the articles. The General Assembly included the
articles in Resolution 56/83, "Responsibility of States for internationally wrongful
acts" (28 January 2002) UN Doc A/RES/56/83. The ultimate case concerning the
difference between New Zealand and France concerning the interpretation or
application of two agreements, concluded on 9 July 1986 between the two States
and which related to the problems arising from the Rainbow Warrior Affair (30
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Another important source in chronological order is found with the
work of the United Nations since 197227. The objective of the Organization was
clarified by authoritative doctrine that supported "the conclusion of a general
agreement on multinational corporations having the force of an international
treaty and containing provisions for machinery and sanctions (...)"28. It should
be noted that the Draft Code does not regulate the criminal liability of
multinational companies, but its relevance in this area can not be denied since
the Code of Conduct is an instrument of moral persuasion aimed at soliciting
responsible and respectful conduct. of the values of the in nal

community. As a result, the Commission on Transnational $29,

April 1990), XX UNRIAA 215 (“Rainbow Warrior”), pa . .P. MIRETSKI,
S.D. BACHMANN, The UN norms on the res ility§ of transnational
corporations and other business enterprises wit
requiem, in Deakin Law Review, 17 (1), 2012, pp. 1 BOON, New directions
in responsibility: Assessing the International Cafimission’s Draft Articles on
the responsibility of International Organizatd i le Journal of International
Law, 37, 2011.

27 See, ECOSOC, Official records-5
Supplement No. 1 (E/5209). With t

solufien, adopted unanimously on July 2,
ral to set up a study group, composed

v informed about international economic,
the consequent international relations, in order

the different geographical a
social and commercial issues a

to study, in particular, e of ultinational corporations and their impact on
development processe§, ially in developing countries. In 1971, in fact, the
World Economic afforated by the Department of Economic and Social
Affairs of the UN S ariat had affirmed, with reference to the multinational

hile these corporations are frequently effective agents for

economy (...)“. The international community was therefore (and
ime) called to define a "positive policy” and to create an "effective

ic and Social Affairs, World Economic Survey, 1971-Current Economic
elopments, United Nations - New York, 1972 (E/5144, ST/ECA/159), pp. 10.

28 Department on Economic and Social Affairs (DESA), The Impact of Multinational
Corporations on Development and on International Relations, 1974, ST/ESA/6
DESA, pp. 54ss.

29 ECOSOC established this Commission as its advisory body with Res. ECOSOC n.
1913 (LVII) of 5 December 1974, The Impact of Transnational Corporations on the
Development Process and on International Relations, in ECOSOC, Official records-
Resumed 57th session, 14 and 18 October, 19, 26 and 19 November, 5, 10 and 16
December 1974-Resolutions-Supplement No. 1° (E / 5570/Add.1). In the same
resolution the ECOSOC also established that the Information and Research Center
on Transnational Corporations (CTC), established with the Expert Group, had
suggested the development of a Code of Conduct, as a non-binding act, which was
to operate as an instrument of "moral persuasion” Ris. ECOSOC n. 1908 (LVII) of 2
August 1974, The Impact of Transnational Corporations on the Development
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starting in 1975, drafted a Code of Conduct on Transnational Corporations to
be proposed to the Member States. In 1988 a first official version was drafted,
but this tool has never received a unanimous consent. The debate continued
until the 1990s when there was a further version of the draft code of conduct,
which however was never approved by the General Assembly: the negotiations
in this regard were therefore officially terminated in 1992 without a positive
outcome.

The other regulatory source to refer to to build adequate regulatory

clarify that they do not regulate the criminal liabili

companies, but the relevance of the 2003 rules in thif%rea &n not be denied
as they are considered as a tool that sets th es responsible and
respectful conduct of the values of the int iofll community. The 2003
rules recall, on the one hand, the princi gations deriving from the

UN Charter (in particular its Preamblg andNgrticles 1, 2, 55 and 56) and, on the
other hand, a series of internat documents from which the general

principles of the internationa u drawse,

Process and on Intern % Relations, in ECOSOC, Official records-57th session,
3 July-2 August 4Resgitions-Supplement No. 1 (E/5570), conducted its
activities under nce of the Commission. Some have defined the creation of
st ambitious effort of the United Nations to influence the

tes tRat “every individual and every organ of society (...) shall strive (...)
spect for these rights and freedoms (...) to secure their universal and

65th session, resolutions in this series contain standard provisions: “Emphasizing
that transnational corporations and other business enterprises have a
responsibility to respect all human rights”, and that: “(...) recognizes that (they) can
contribute to the promotion, protection and fulfilment of all human rights and
fundamental freedoms, in particular economic, social and cultural rights (...)”. The
resolutions were adopted by large majorities comprised chiefly of developing and
the least developed countries. Although significant members in the minorities,
including some countries in North America and Europe, opposed their adoption.
Caution is then required from the interpreter assessing the effects of such
resolutions G.A. Res. 65/216, supra note 48, was adopted by a 132-to-54 vote; G.A.
Res. 66/161 (Mar. 22, 2012) (addressing globalization’s impact on the full
enjoyment of human rights) was adopted by a 137-to-54 vote (G.A. Dec. 66/161,
annex, XI, U.N. Doc. A/11/1198 (Dec. 24, 2011)); and G.A. Res. 67/165 (Mar. 13,
2013) (also addressing globalization’s impact on human rights) was adopted by a
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margin of 133-to-54 with 2 abstentions (G.A. Dec., annex, VII, U.N. Doc A/11/331
(Dec. 20, 2012)). Human Rights Council Res. 17/4, U.N. Doc. A/HRC/RES/17/4
(July 16, 2011); Human Rights Council Res. 21/5, U.N. Doc. A/HRC/RES/21/5
(Oct. 16, 2012). Sub-Commission on the Promotion and Protection of Human
Rights, Norms on the Responsibilities of Transnational Corporations and Other
Business Enterprises with Regard to Human Rights, UN ESCOR, 55th sess, 22nd
mtg, Agenda Item 4, UN Doc E/CN.4/Sub.2/2003/12/Rev.2 (13 August 2003). See,
C.F HILLEMANNS, UN norms on the responsibilities of transnational corporations
and other business enterprises with regard to human rights, in German Law
Journal, 4, 2003, pp. 1065, 1071ss. D. WEISSBRODT, M. KRUGER, Norms on the
responsibilities of transnational corporations and other business enterprises with
regard to human rights, in American Journal of International Law, 97, 4@Q3, pp
901, 902-915. L. CATA BACKER, Multinational corporations, transngtional\law:
The United Nation’s norms on the respon51b111t1es of transnational corpQratio@s as
harbinger of corporate responsibility in international law, in 'a man
t10

human rights norms for corporations: The private i
international law, in Human Rights Law Review, 6

MARTIN-ORTEGA, Business and human rights @conflict, in Ethics &
International Affairs, 22(3), 2008, pp. 273, 280ss. T, RULE,¥sing norms to change
international law: UN human rights laws sneakin rough the back door, in
Chicago Journal of International Law, 5, 2 326ss. UN Draft Code of
Conduct for Transnational Corporations ( ansnational Corporations,
0) 231-243 (see particularly
in the Tripartite Declaration

> pp. 447ss. O.

(International Labour Organizati
Concerning Multinational Enterpri d Social Policy (MNE Declaration)’(ILO,
1977); International Labour i i i inci
Concerning Multinational E d Social Policy (MNE Declaration)-3rd
Edition, ILO, 1 January 200 Int€rnational Labour Organisation, ‘Tripartite
Declaration of Principlegsgoncerigng Multinational Enterprises and Social Policy
(MNE Declaration)-4t n’(ILO, 1 January 2006); as well as in the OECD in
its Guidelines for R0 al Enterprises (J. KARL, The OECD Guidelines for
i j M.K. ADDO (ed), Human rights standards and the
responsibility of §ranSn 1onal corporations, Martinus Nijhoff Publishers, Leiden,

1999, pp. . : The guidelines have since been reviewed five times, the
latest in . Se&The Organisation for Economic Co-operation and Development
(OECD ration on International Investment and Multinational Enterprises

(adgf 1 Jurle 1976, last reviewed 25 May 2011), Annex 1: "OECD Guidelines for
Mul Enterprises". Organization for Economic Co-Operation and

, "OECD Guidelines for Multinational Enterprises" (Guidelines,

®>7 June 2000) Sub-Commission on the Promotion and Protection of
H®@man Rights; Sub-Commission on Prevention of Discrimination and Protection
of Minorities, The Relationship between the Enjoyment of Human Rights, in
Particular, International Labour and Trade Union Rights, and the Working
Methods and Activities of Transnational Corporations, 47th sess, Agenda Item 8,
UN Doc E/CN.4/Sub.2/1995/11 (24 July 1995); Sub-Commission on Prevention of
Discrimination and Protection of Minorities, The Impact of the Activities and
Working Methods of Transnational Corporations on the Full Enjoyment of All
Human Rights, in Particular Economic, Social and Cultural Rights and the Right to
Development, Bearing in Mind Existing International Guidelines, Rules and
Standards Relating to the Subject-Matter, 48th sess, Agenda Item 8, UN Doc
E/CN.4/Sub.2/1996/12 (2 July 1996); Sub-Commission on Prevention of
Discrimination and Protection of Minorities, Working Document on the Impact of
the Activities of Transnational Corporations on the Realization of Economic, Social
and Cultural Rights, Prepared by Mr. El Hadji Guissé, Pursuant to Sub-
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The 2003 rules assume that transnational companies and other
commercial enterprises have a good capacity to support economic well-being
and development. The capacity found is counterbalanced by the ability to
produce a painful impact on human rights and the standard of living of
individuals. As a result, the 2003 rules contribute to regulatory production and
the development of international law regarding liability and related
obligations, but they are not binding. With regard to obligations, the 2003
rules specify the behavior that States must take. In particular, States have the

primary responsibility to promote, guarantee the implementatioy

enforcement and protection of human rights recognized in integna§

and in national legislation. Furthermore, States must ensure tf snational
corporations and other commercial enterprises respect fights. The
2003 standards are guaranteed by a control mogitoring system.
Transnational corporations and other commerci terp¥ises are subject to
periodic verification by the UN and ot if€rnational and national
mechanisms. This control system is base rts that send the subjects
involved in the entrepreneurial &(st keholders) (including non-

governmental organizations). Th rcg 1n its final part also provides

remedial tools for people, i[@ nd the community that have been

Commission Resolu % p97/11, UN ESCOR 50th sess, UN Doc

E/CN.4/Sub.2/19g June 1998). International Labour Organization

Convention congernig@yFreedom of Association and Protection of the Right to

Organize, Jul&%o LO No. 87, 68 U.N.T.S. 17; Convention concerning the
IL

Applicatiogfof ciples of the Right to Organise and to Bargain Collectively,
July 18,419 No. 98, 96 U.N.T.S. 257. International Labour Organization
n coRgerning Forced or Compulsory Labour, May, 1, 1932, ILO No. 29, 39
. Convention concerning the Abolition of Forced Labour), January 17,
0. 105, 320 U.N.T.S. 291. International Labour Organization
n concerning the Minimum Age for Admission to Employment, June 19,
1996, ILO No. 138, 1015 U.N.T.S. 297; Convention concerning the Prohibition and
Im$nediate Action for the Elimination of the Worst Forms of Child Labour,
November 19, 2000, ILO No. 182, 2133 U.N.T.S. 161. International Labour
Organization Convention 100 concerning Equal Remuneration for Men and
Women Workers for Work of Equal Value, May, 23, 1953, ILO No. 100, 165
U.N.T.S. 303; Convention concerning Discrimination in Respect of Employment
and Occupation, June 15, 1958, ILO No. 111, 362 U.N.T.S. 31. See: R. BISMUTH,
Mapping a responsibility of corporations for violations of international
humanitarian law sailing between international and domestic legal orders, in
Denver Journal of International Law & Policy, 38, 2010, pp. 210ss. J.N. DROBAK,
The Alien Tort Statute from the perspective of Federal Court procedure, in
Washington University Global Studies Law Review, 13, 2014, pp. 422ss. L. VAN
DEN HERIK, J. LETNAR CERNIC, Regulating corporations under international
law: From human rights to international criminal law and back again, 8 Journal of
International Criminal Justice, 8, 2010, pp. 725-743.
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victims of the offensive conduct of transnational companies and other
commercial enterprises. The regulatory framework of the liability of
multinational corporations for international crimes should be supplemented
with the reports, which took place in 2007 and 2011, of the UN Special
Representative, who are united by the same ratio, ie to charge multinational
companies "(...) responsibility to respect human rights (...)"s.

It is worth pointing out that relations do not regulate the criminal

liability of multinational companies, but the relevance in this area can not be

@

community. The examination of the reports is limit , to the

denied since there are instruments of moral persuasion aimed at e ging

responsible and respectful conduct of the values of th onal
terminology used as it is found the use of the term "respen r and not the
term "duty". With the term "responsibility" we do n. t t® refer to a "legal
obligation" imposed by international law, but we recall a "standard of
expected conduct”, which is confirmed in t @
psibilitys2.

veRfional instruments and in
the so-called soft law on corporate sociaesp8
The responsibility of multingfional ®gmpanies implies for companies

themselves the need to: a. avoj mipeing violations of human rights; b.

consider the possible negati or potential-effects that its activities

may determine or may 033, It emerges in the various reports that

the companies should rate the modus operandi that is given to them

and that would allgw to behave according to the guidelines; in particular,

x t the so-called due diligence processs4, as "step a
ke to become aware of, prevent and address the human rights

it is urged

the Special Representative of the Secretary-General on the Issue of Human
Rights and Transnational Corporations and Other Business Enterprises, Protect,
Respect and Remedy: a Framework for Business and Human Rights, 7 April 2008,
A/HRC/8/5, par. 54.

32 Report of the Special Representative of the Secretary-General on the Issue of
Human Rights and Transnational Corporations and Other Business Enterprises,
Business and Human Rights: Further Steps Toward the Operationalization of the
“Protect, Respect and Remedy” Framework, 9 April 2010, A/HRC/14/27, par. 55.

33 Report of the Special Representative of the Secretary-General on the Issue of
Human Rights and Transnational Corporations and Other Business Enterprises,
Protect, Respect and Remedy: a Framework for Business and Human Rights, 7
April 2008, A/HRC/8/5, par. 56.

34 K.E. BOON, Are control tests fit for the future? The slippage problem in attribution
doctrines, in Melbourne Journal of International Law, 15, 2014, pp. 6ss.
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impacts (...)"s5. Consequently, an enterprise should always take into account
three factors: a. The specific context of the country in which it carries out its
activities, in order to identify the particular problems that may arise in relation
to human rights; b. the impact that their activities can have on these rights in
that particular context; c. the possibility that the company itself may
contribute to the violation of human rights through relations with other
subjects connected to its activities.

Ultimately, if the multinational company conforms correctly and

quickly to the indications provided in the due diligence pr the
multinational company must adopt certain behaviors. In June 201

Human Rights Council adopted two human rights and busi olutions.
One was advanced by the Core Group of states supportt Gps. The

other, proposed by the group of States led by E r dad South Africa,
"proposed the establishment of an intergovern ] wobking group with a

mandate to elaborate an international legally™bindifig instrument on human

rights and transnational corporations asg tly stands"s¢. Phase II of

35 Report of the Special Representa f the Secretary-General on the Issue of
Human Rights and Transnati tions and Other Business Enterprises,
cit, par. 57.

bility as been embraced in e.g. South Africa (Criminal
par. 332) and applied as a matter of common law by
n International Hotels Co. v. United States, 409 US
e identification principle have been espoused by
ter alia, the UK (e.g. Tesco Supermarkets Ltd. v. Nattrass,
European Ferries (Dover) Ltd., 93 Cr App R 72 (1990)),

36 Vicarious-type corporate li

mntonwealth Criminal Law, Third Interim Report of Criminal
d Other Matters par. 4BA (3)(a) 1990; and subsequently Model
par. 501.2 codified in the Criminal Code Act par. 12.3 (2)(a)-(b)),

s (e.g. State v. Christy Pontiac-GMC Inc., 354 NW 2d 17, 19-20 (1984).
in the same spirit from the Extraordinary Chambers in the Courts for
Cambodia (ECCC) see: Prosecutor v. William Samoei Ruto and Joshua Arap Sang,
Case No. ICC-01/09-01/11, Public redacted version of Decision on Defence
Applications for Judgments of Acquittal, 5 April 2016. The lack of legal framework
among the majority of international Courts and Tribunals, corporate criminal
liability is becoming more acceptable as a form of liability in international criminal
law. Domestic law serves as legal basis for interpretation and application of
criminal law when grave crimes have been commenced by corporate bodies and
provide the courts with concise examples on how it is best applied in prace. Justice
demands to hold legal entities liable for the commence of illicit acts regardless of
the gravity of involvement; therefore, it is time for international criminal law to
develop to the better. M.J. KELLY, The status of corporations in the travaux
preparatoires of the Genocide convention: The search for personhood, in Case
Western Reserve Journal of International Law, 43, 2010, pp. 483-490. 1.
EBERECHI, Rounding up the usual suspects: Exclusion, selectivity and impunity in
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the UN Framework, with a focus on examples from the regions of Asia and
Europe?”. In particular we are talking about the following criteria of behavior:
1. the elaboration of a document that declares the policies adopted by the
company in order to respect human rights (Human Rights Policy)38; 2. the
periodic assessment of the impact, current or potential, that the activities of
the company or its economic relations with other subjects may have on human
rights (Impact Assessment); 3. the integration of these policies and

assessments into the internal control and supervision mechanisms of the

rights and the consequent responsibility represent a de fact ion that
unites all multinational companies, being able to refgr t man rights
recognized by international law, "because comparifesNgan %ffect the entire
spectrum of internationally recognized rights (... fact, as observed by
the RS, "the principles of these instrumen h&yfoundational elements of

the international human rights regime"#€It sBguld also be noted that the due

the enforcement of 1nternat10na1 cr
resistance, in African Journa
Linear law: The history of

j tice and the African Union's emerging

p. 162ss. J. HERWIG S. MAUS, A MEYER ZU
ER, Global risks: Constructing world order through
gl Peter Lang, Frankfurt am Main, 2010, pp. 120ss.

SCHWABEDISSEN,
law, politics and

37 See, UNHRC S. of 23 June 2014, Human rights and transnational
corporation usiness enterprises, UN Doc.A/HRC/26/L.22/Rev.1. This
resolutiopg@vas ported by 22 countries. UNHRC Res. 26/...of 24 June 2014,
Elaboratfon anl international legally binding instrument on transnational
corpgfat®ns amd other business enterprises with respect to human rights, UN Doc.

A/ &ab.22/Rev.1. This resolution was supported by 20 countries.

38 the Special Representative of the Secretary-General on the Issue of
ights and Transnational Corporations and Other Business Enterprises,

PrQtect, Respect and Remedy, op. cit., par. 57.

39 Report of the Special Representative of the Secretary-General on the Issue of
Human Rights and Transnational Corporations and Other Business Enterprises,
Business and Human Rights: Further Steps Toward the Operationalization of the
“Protect, Respect and Remedy, op. cit., par. 83.

4o Report of the Special Representative of the Secretary-General on the Issue of
Human Rights and Transnational Corporations and Other Business Enterprises,
Business and Human Rights: Further Steps Toward the Operationalization of the
“Protect, Respect and Remedy , cit., par. 59.

41 Report of the Special Representative of the Secretary-General on the Issue of Human
Rights and Transnational Corporations and Other Business Enterprises, Business
and Human Rights: Further Steps Toward the Operationalization of the “Protect,
Respect and Remedy.
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diligence process must be objectively connected to a precise parameter, ie the
actual, direct or indirect, actual or potential impact that the activities of
multinational companies can determine on recognized rights42.

Finally, through the adoption of the due diligence criteria in their
activities, companies can avoid being complicit in the abuses committed by
other actors. The notion of "complicity/collusion" emerging in the 2008 report
derives from international jurisprudence regarding individual responsibility

and complicity for committing international crimes43.

3 COLLUSION AND INTERNATIONAL CRIMINAL
RESPONSIBILITY

The definition of "complicity" is, in fact, that ed M reference to the

international crimes from the jurisprudence ofs Int&national Criminal

Tribunal for the Former Yugoslavia (IC e International Criminal

Tribunal for Rwanda (ICTR) and perfectg#l, erence to the enterprises,

from the recent practice of the Uni es Courts following the petitions
filed against some IMNs under thé®alj ort Claims Act (ATCA): "knowingly
providing practical assistanc cofigement that has substantial effect on

the commission of a crime (\S'44. The complicity of a company in the

42 Report of the S
Human Righ

sentative of the Secretary-General on the Issue of
snational Corporations and Other Business Enterprises,

Business a ghts: Further Steps Toward the Operationalization of the
“Protect ect @gd Remedy, op. cit., par. 72.

43 See extWgases: ICTY, Prosecutor v. Anto Furundija, n. IT-95-17/1-T, 10
De 8 par. 235. ICTR, Prosecutor v. Jean-Paul Akayesu, n. ICTR-96-4-T,

de8@mber 1998, par. 545. See, ICTY, Prosecutor v. Jovica StaniSiee and Franko
(Simatovize), the Appeals Chamber held that the Trial Chamber had
eRPneously applied a “specific direction” standard for aiding and abetting liability
an® remanded the case back to the Trial Chamber for retrial with explicit
instructions to use the knowledge standard. This blunt instruction came as no
surprise, because the ICTY Appeals Chamber had reaffirmed the knowledge
standard and explicitly rejected the specific intent standard in its early 2015 ruling
in Prosecutor v. Vujadin Popovie (Popoviae).117Prosecutor v. StaniSize, Case No.
IT-03-69-A, Judgment of 9 December 2015, parr. 43-50. See in argument: D.
SCHEFFER, Reflections on contemporary responses to atrocity crimes, in Genocide
studies International, 110, 2016, pp. 123ss.

44 United States Court of Appeals, Ninth Circuit, Decision of 18 september 2002, case
John Doe I et al. v. Unocal Co. et al., 395 F.3d 932, C.A.9 (Cal.) 2002, Section II.
Analysis, par. 8. This decision applies to the behavior of Unocal the notion of
complicity as formulated in particular by the ICTY in the case Prosecutor v. Anto
Furundija (referred to in the previous note) without considering the reference to
"moral support" in the present case (concerning a company and not an individual).
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commission of a violation of human rights can not derive from the mere
presence of this, or from its fulfillment of the tax burdens, in the country in
which this violation is committed, or from the silence in relation to possible
abuses the company is aware of it. The complicity could not be derived even
from the simple fact that the company has derived an economic benefit
indirectly from the misconduct of other subjects, even if-it has specified the
RS-"benefiting from the public perception (...)4.

When the complicity of the multinational company turns into a

violation of human rights, it is not necessary for the company to be :

have called for the commission of a specific offense. It is suffici
the factual circumstances show that the undertaking was ayare uld have
been, as might reasonably have been claimed in the spgcifi mstances-of

&r ent case, to the

infringement of human rights. The fact, therefore, company is executing
an order, fulfilling contractual obligations bn Qctin

the fact that its actions or omissions contributed, i

g in accordance with

specific national legislation, does not ly

reRgquisite for the 2011 intervention

when the Guiding Principles f mentation of the United Nations

recent Guidi \ S "sanction the definitive abandonment by the United
Nations andatory approach of the Norms (...) (and have decreed) the

isappointing the expectations of those-especially NGOs-hoped that the

It should be noted, however, that the recent ruling by the Second Circuit Court of
Appeal concerning the Presbyterian Church of Sudan v. Talisman Energy, Inc, has
rather affirmed the need for the applicants to demonstrate that a company has
““purposedly” (and not only “knowingly”) aided and abetted” the commission of
crime, why it can be considered complicit in a violation of human rights. See:
United States Court of Appeals, Second Circuit, sentence of 2 October 20009,
Presbyterian Church of Sudan v. Talisman Energy, Inc, 582 F.3d 244 (2nd Cir.
2009).

45 Report of the Special Representative of the Secretary-General on the Issue of
Human Rights and Transnational Corporations and Other Business Enterprises,
Business and Human Rights: Mapping International Standards of Responsibility
and Accountability for Corporate Acts, 9 February2o07, A/HRC/4/35., par. 32.
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Special Representative would encourage the process of transforming the
Norms from a soft law source into a binding source.

In June 2011 the United Nations Human Rights Council (UN)
unanimously adopted a document prepared by John G. Ruggie, then Special
Representative of the UN Secretary General, entitled "Guiding Principles on
Business and Human Rights" (Principles Guide)4¢. This document defines a set
of rules of behavior in the field of human rights both for companies and for the
States that have the task of controlling them, and responds to the need to fill
the international regulatory gap regarding the potential negative i s of
the activity entrepreneurship on the protection of human righ ne
hand, in fact, companies are not-at the current state of in%g nal law-
recognized as subjects having full international legal flity. As a
consequence, they are not direct recipients of in tiorigl obligations to
protect human rights. On the other hand, wighig theMramework of the
traditional vertical relationship between thegfliviffial and the international
human rights regime, it is still difficul ermine for the States a clear

obligation to prevent, punish and/ef r&gedy’ any abuses perpetrated by

companies in the context of the hégizgfital enterprise-individual relationship.

protection of human ri m entrepreneurial activity, intervening through
the adoption of apfrop olicies, norms and judicial measures (State duty
i e responsibility of companies (still not consolidated

ational law and, therefore, not comparable to the

e event that their activity in some way jeopardizes their
(corporate responsibility to respect-Pillar II); 3. The need to
provide victims of business abuse with access to effective remedies (right to
effective remedy-Pillar III).

The Guiding Principles, despite their non-binding nature, soon became
an important reference point at the international level. In May 2011, the

Member States of the Organization for Economic Cooperation and

46 Council of Human Rights: Guiding Principles on Business and Human Rights:
Implementing the United Nations “Protect, Respect and Remedy” Framework ,
A/HRC/17/31, 21 March 2011 and Council of Human Rights: Protect, Respect and
Remedy: a Framework for Business and Human Rights, A/HRC/8/5, 7 April 2008.
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Development (OECD), together with States that are not Members but adhere
to the OECD Declaration on International Investment and Multinational
Enterprises, have updated the "OECD Guidelines for Multinational
Enterprises", introducing a new chapter on human rights (Chapter IV) with
specific reference to the UN document. In October 2011, the European
Commission then published the Communication "Renewed European Union
Strategy for the period 2011-2014 on Corporate Social Responsibility" with
which it formally invited all Member States to prepare a Plan of National

Action to implement the Guiding Principles+’.

The so-called "Fundamental principles" of the report s ates
must protect against possible violations of human rights b parties,
including commercial enterprises within their territogy a Jurisdiction.

From the beginning of the report it is clarified that ther@js a¥uty of the State
to protect, which is qualifiable as a standard of ior. In fact, states are
held accountable only when they violate @ infernational human rights

legislative obligations or when they toN4ake appropriate measures to

prevent, investigate, punish and g€orrectabuses of private actors. The

obligation to protect should be cogunction with the obligation to take
preventive measures and re easures to ensure the protection of
human rights. Having clamifiecd wiat is the prerequisite for the second part of
the report, it is now ple to focus on the obligations imposed on

multinational comipaniégs.

Xom the European Commission, Renewed European Union
or th®period 2011-2014 on Corporate Social Responsibility, COM(2011)
er 2011, par. 14. See also the Council Directive 14/95 2014 O.J. (L
egarding disclosure of nonfinancial and diversity information by certain
ertakings and groups). In argument: A. POITEVIN, Towards mandatory
orate human rights due diligence at the EU level?, in Institute of Human
Rights & Business, 2015. S. DOUGLAS-SCOTT, M. HATZIS, Research handbook on
European Union law and human rights, E. Elgar Publishing, London & New York,
2017.

48 In First National City Bank v. Banco Nacional de Cuba, a three-justice plurality
accepted the so-called “Bernstein exception,” pursuant to which courts will not
apply the act of state doctrine if the State Department says that they should not.
First Nat’l City Bank v. Banco Nacional de Cuba, 406 U.S. 759, 764—70 (1972). Six
justices explicitly rejected the exception, however. Id. at 772—-73 (Douglas, J.,
concurring in result); Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 436
(1964) (expressing skepticism about a Reverse-Bernstein exception); W.S.
Kirkpatrick & Co. v. Envtl. Tectonics Corp., 493 U.S. 400, 408 (rejectingan
expansion of the act of state doctrine for cases that the State Department
determines would embarrass foreign sovereigns). P. STRAUSS, “Deference” is too
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The legal question makes it possible to identify, even if de relato, a
normative suggestion, which recognizes the responsibility of multinational
companies for international crimes. This means that companies must refrain
from violating the human rights of third parties, being, inter alia, obliged to
intervene on any negative effects on human rights to which they may have
contributed. This responsibility goes beyond the mere compliance with the
regulations of the national standards on the protection of human rights.

Intervening on possible negative effects on human rights requires the adoption

of appropriate measures for prevention and mitigation and, where ary,
interventions to remedy abuses committed. Businesses can er
commitments or initiate other activities to support and promo n rights,
thus contributing to their dissemination; however this offset any
failure to respect human rights in their respeciy#®, actKities. Corporate
responsibility for respect for human rights rdwires ™at two necessary

conditions exist. Businesses must: a) avoid ing@idverse effects on human

rights, or contribute to such effects eir respective activities,

directly related to their respec ivifes, products and services by reason of
their business relationships, eveljif they have not contributed to such impacts.
The obligation taken o@ltinational companies inevitably passes through

an ad hoc procedyfe, iligence on human rights. The procedure must

provide for the fgs t of the actual and potential impact on human rights,
the integr‘&of nclusions and the adoption of the related measures, the
verific of th®results and the communication on the modalities with which

theuimpagt was recorded. It is necessary to intervene on this potential impact
th%evention or mitigation, while the actual impact, ie the consequences
that fave already had practical effects, must be the subject of compensation

interventions. Finally, after examining the system for monitoring the

effectiveness of the measures adopted by the companies, the report also

confusing: Let’s call them “Chevron space” and “Skidmore weight", in Columbia
Law Review, 112, 2012, pp. 1144ss. D. JINKS, N.K. KATYAL, Disregarding foreign
relations law, in Yale Law Journal, 116, 2007, pp. 1232ss. J. BELLINGER,
Enforcing human rights in U.S. Courts and abroad: The Alien Tort Statute and
beyond, 42 in Vanderbilt Journal of Transnational Law, 42, 2009, pp. 12ss
(focusing specifically on the difficulties that case-by-case submissions create for the
executive).
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focuses on remedial measures, such as compensation for damages. If the
companies find that they have been or have contributed to adverse effects, they
must remedy or cooperate in order to achieve this end through legitimate
processes. Ultimately, the 2011 report makes it possible to find some
interesting insights that lead to a criminal liability of multinational companies
when there is a violation of human rights.

The 2011 report repeatedly uses a terminology that reveals the
identifying elements of the criminal liability, just consider the severity of the

conduct, the offense to a good intended as relevant to the in nal

community and, again, we can not even identify the link of m Saustlity,
where it is specified that companies are required tQ a e most
appropriate measures to repair the damage inflicted g h 1ghts. These

elements, as indicated, which will be the subject of #sp8gifickreatment in the
following paragraph, are added to the com ry measure, which,
generally, finds its place in the legal sys oll§wing an illegal act. The
International Convention on the Prohi§itiorof the Crime of Apartheid is

exemplary for the recognition o cigiinal liability of multinational

companies, where it is clearly s partheid is an international crime

and that juridical persons & riminally liable in the same way as
individuals#9. In suppo

be forgotten that the C&

he crninal liability of legal persons, it should not

e

uld arise where the parent company has itself engaged in wrongful
smeenduct. Direct liability need not necessarily impute liability to any one
arent corporation’s subsidiaries though this is possible. Using in U.S. courts

932, 949 (9th Cir. 2002); Khulumani v. Barclay Nat’l Bank Ltd., 504 F.3d 270, 310
n.5 (2d Cir. 2007) (Katzman, J., concurring). Judge Scheindlin illustrates this
inherent tension when she notes in In re South African Apartheid Litigation that
“(...) the (ATS) provides an alternative civil remedy for violations of customary
international law that are traditionally addressed as crimes (...)” 617 F.2d 228, 257
n.144 (S.D.N.Y. 2009). A group of prominent international law scholars have
discussed the normative implications of this blended criminal approach in the
context of a (civil) tort statute in their Brief of Amici Curiae International Law
Scholars in Support of Plaintiff-Appellees, Balintulo v. Daimler AG, 727 F.3d 174
(2d Cir. 2009) (No. 09-2778-CV), 2009 WL 7768619 at 9-10. in argument see: D.
SCHEFER, C. KAEB, The five levels of CSR compliance: The resiliency of corporate
liability under the Alien Tort Statute and the case for a counterattack strategy in
compliance theory, in Berkeley Jounral of International Law, 29, 2011, pp. 335ss.
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international bodies to prosecute also the conduct of the multinational

companies confirming the choice contained at first in the StICCs°.

4 THE CONSTITUENT ELEMENTS OF THE CRIMINAL
RESPONSIBILITY OF MULTINATIONAL COMPANIES FOR
INTERNATIONAL CRIMES

The violation of an international (customary or conventional)
obligation by a State through omissive or commissive behaviors d¢fefmines
the juridical consequence of the emergence of international respgg
an unlawful act against it. The commission of an international @ ,
therefore the presupposition of the international responsi .
State responsibility was based on some judgmen eed\by international

arbitration and practice. In practice, it established%the ffending State was
fo

responsible internationally and had to pro eparation, and that the
e

injured State could react to the offense e use of armed force. In

In fact it was the most used mode. However, it
pay the violation on an international level, even
for acts com ANy bgdies or individuals belonging to it. In the Tadié¢ from
the ICTY &lobal control criterion" was introduceds2. The Chamber
states 4 rticl®ar that the degree of control must vary according to the
cirgums®nces of the specific case and that for the purpose of allocating private
beh o the State, a general State control over the operation in which the
abuse8 took place is sufficient.

According to our opinion, a regulatory reform on the international level

would be the best and the only genuinely effective way to close the gaps in the

50 A. CLAPHAM, The question of jurisdiction over multinational corporations under
international criminal law, in M. T. KAMMINGA, S. ZIA-ZARIFI, Liability of
multinational corporations under international law, op. cit. p.p. 145 ss. N. JAGERS,
Corporate human rights obligations: in search of accountability, op. cit., pp. 230ss.

5t Art. 1 of the project of the articles: “Every internationally wrongful act of a State
entails the international responsability of that State®.

52 ICTY, Prosecutor v. Tadi¢, Case n. IT-94-1-T, 1999 I.L.M., vol. 38, p.1518.
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current regulation. In practice, the reform would most likely mean the
adoption of a new human rights treaty, in which the adhering states would
acknowledge the direct responsibility of Transnational Corporations (TNCs)-
and possibly some other non-State actors-for human rights violations under
international law, along with the responsibility of the home states to regulate
their corporate citizens and to protect individuals from abuses also outside
their jurisdiction, as well as the remaining duty of the host state to provide

protection. A the best alternative to close the regulatory loopholes would be

the establishment of an international legal framework through a

treaty. International cooperation is needed to effectively regul

actors and their international operations. International regulat

to ensure that TNCs cannot escape responsibility b s;v\
t1 hu

operations or headquarters to another state. V& man rights

violations would benefit from a legal framewo owledging corporate
responsibility and establishing the obligatig heyco

c B

=

o

= O

o, B

SIS

oving their

mpany’s home state to
provide access to remedies. Furthermop& a [8gal framework which would set

down the legal obligations of compgffies wogld benefit the companies as well

by clarifying their duties, by eliggigJfig “free-rider” effect, and by helping
those companies willing to eir legal duties to truly show that
commitment. Finally, whileygconceédns can be expressed of the content and the

effectiveness of the poss ure treaty, a legally binding document would be

ral significance. A binding treaty would show the

commitmen \ to effectively protect human rights against
infringementspy all actors, and it would confirm that violations of

gal _law will be responded to, regardless of the identity of the

Only in some exceptional cases was the individual being sued
internationally, such as for piracy and war crimes. In the current discipline we
can distinguish two norms: the "Primary", ie the set of rules of international
law that impose obligations of a substantive nature, and the "Secondary", a set
of rules that establish: 1) the conditions for which it can be said that an offense
occurred; 2) the legal consequences arising from that offense. Also the degree
of responsibility can vary in "ordinary" responsibility, that is the one normally
applicable in the relations between States following the commission of an

offense, and the "aggravated" responsibility, which arises from violations of
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fundamental norms of the community. Individual responsibility has also
changed with respect to the traditional discipliness. In fact individuals can be
responsible at international level for serious violations of international law,
committed both in wartime and in peacetime. In the "ordinary" regime of
liability, the international offense occurs with the existence of two factors, one
of a "subjective" nature, according to which the offense committed by a subject
is attributable to a state, and one of an "objective" nature ", according to which
the offense occurs when the conduct: 1) is contrary to an international
obligation; 2) causes a material or moral damage to another in@nal

subject.

Firstly, with regard to the objective element, namely (W-juridical
behavior, it may consist of an action (unlawful commi omission
(unlawful act of omission), where it is expected th coRduct is unlawful

when it contravenes customary international o tion ®r deriving from a

treaty. If this action is committed prior to th@Nsstiig of the law, it does not

involve illicit behavior. So, what matters j le is in force for the state

at the time the conduct was put in place, dagording to the tempus regit actum

principle. For example, conduct c8gt to a multilateral treaty will engage

the international responsibili e S¥fle, only from the moment the treaty is

in force for the state in question.%ghe offense can take place either for an action

("commission wrong" Q or an omission ("omission") and can be

N\

53 In p lar from the Special Court for Siera Leone the next cases: The
Pr . Sam Bockarie (Withdrawal of Indictment) (Special Court for Sierra
eonCase No. SCSL-03-04-1-022, 8 December 2003); The Prosecutor v. Sesay,
bao (RUF Case) (Trial Judgement) (Special Court for Sierra Leone, Case
SCSL 04-15-T, 25 February 2009); The Prosecutor v. Sesay, Kallon & Gbao
(RWF Case) (Appeal Judgement) (Special Court for Sierra Leone, Case No. SCSL
04-15-A, 26 October 2009); The Prosecutor v. Brima, Kamara & Kanu (AFRC Case)
(Trial Judgement) (Special Court for Sierra Leone, Case No. SCSL 04-16-T, 20 June
2007); The Prosecutor v. Brima, Kamara & Kanu (AFRC Case) (Appeal Judgement)
(Special Court for Sierra Leone, Case No. SCSL 04-16-A, 22 February 2008); The
Prosecutor v. Johnny Paul Koroma (Indictment) (Special Court for Sierra Leone,
Case No. SCSL-03-1, 7 March 2003); The Prosecutor v. Fofana and Kondewa (CDF
Case) (Trial Judgement) (Special Court-xxii-for Sierra Leone, Case No. SCSL 04-
14-T, 2 August 2007); The Prosecutor v. Fofana and Kondewa (CDF Case) (Appeal
Judgment) (Special Court for Sierra Leone, Case No. SCSL 04-14-T, 28 May 2008);
The Prosecutor v. Foday Saybana Sankoh (Withdrawal of Indictment) (Special
Court for Sierra Leone, Case No. SCSL-03-02-PT-054, 8 December 2003); The
Prosecutor v. Charles Ghankay Taylor (Indictment) (Special Court for Sierra Leone,
Case No. SCSL-03-01-T, 29 May 2007).
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instantaneous or continuouss4. This norm is an expression of the general

principle of "intertemporal 1aw"55, according to which a situation of fact must
be assessed in the light of the international law in force at that precise
moment. On the one hand, this represents a guarantee for States not to
retroactively react to international law in matters of state responsibility, on the
other it does not reduce liability if, as a result of the violation, the obligation
lapses or international law molting.

With regard to the subjective element, it is necessary togef®egrtain
whether a particular action or omission is imputable to the State all,

the conduct of one of its bodies is imputable to the State, as p ‘@ or in art.

4 of the Project, which may belong to the legislative, ex&’iyeNfid judicial
powers®, The International Court of Justice (ICC) & nocide case has
argued that, for the purposes of international ac tabiity, it is possible to

equate to public bodies even persons who do such qualification under

national law, but it must be demonstra State is responsible for
exercised a full control over thems7. conduct of individuals is not

imputable to the State, subject to cdftajgf exceptions.

54 International Court of Justice ), in its advisory opinion of 1999, on Immunity
ﬂi ecial r@pporteur of the Commission on Human Rights,

of the art. 4 of the Project and the rule according to
Wy bgfly of the State itself is attributed to the State (ICJ,

ax Huber in case Island of Palmas (1928, R.I.A.A., vol. II,
...) a juridical fact must be appreciated in the light of the law
it, and not of the law in force at the time when the dispute in
or falls to be settled (...)".

d Herzegovina v. Serbia and Montenegro, sentence of 26 February
also from the same Court: Reparations for Injuries suffered in the service
ited Nations (Advisory Opinion) (1949) ICJ Rep 174, p. 179 Reparations
fofInjuries, op. cit., at p. 179; Legality of the Use by a State of Nuclear Weapons in
Armed Conflict (Advisory Opinion) (1996) ICJ Rep 66, para 25. These cases on the
legal personality of non-state entities have concerned organizations created by
States. See in argument: J. CRAWFORD, The system of international
responsibility, in J. CRAWFORD, A. PELLET, S. OLLESON, (eds.), The law of
international responsibility, in Oxford Commentaries on International Law, Oxford
University Press, Oxford, 2010, pp. 18-19, where Crawford draws a distinction
between international organizations and other non-state entities, noting that the
existence of legal personality is less clear with respect to the latter.

57 The International Court of Justice (“ICJ”) expert legal panel described the actus reus
element as satisfied if the company’s conduct had “enabled,” “exacerbated,” or
“facilitated” the abuses. "(...) if a company facilicated a gross human rights violation
by enabling, exacerbating, or facilitating human rights abuses, the company or its
officials would enter a zone in which they could be held criminally liable as an aider
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In the exceptions according to opinion, the criterion of the instructions
also enters; it is doubtless conceivable that these are supplied through a
contract between the State and the multinational company, which makes it
comparable to an "extended arm" of the State. The hypothesis of the direction
or control by the State is that which, certainly more than the others, leaves
room for uncertainty, especially considering the two different interpretative
addresses elaborated respectively by the ICJ and from ICTY if we share the
consolidated criterion of the effective againsts8, the illicit conduct would not be

attributable to the State in all cases in which it has not entrusted t

of public functions to a company and does not exert a stringent
private operator. If, on the other hand, the criterion elabora¥g he ICTY

O

acquires greater consensus at the international level, no do e would be

new openings regarding the possibility of afﬁrming& onsibility of the
nd

host State on the basis of the attribution criteri examination. The
behaviors most likely related to this case off of companies in public
ownership, that is to say those joint-st es in which the State or
other public bodies hold all or most gf th&ghargs or, in any case, a sufficient

number to ensure, even in fact, ntrol of the companys® (State-Owned

Enterprises-SOE). Examining racti€e, not only in terms of human rights

but also international terrorism,%ould leave no doubt about the emergence of

the concept of "conti complicity” consisting of "military, financial,

logistical and orgapfizati pport" that the State provides in a stable way to

O

an organized ich can be a multinational company, "for the

or abe &rime or as a participant in a common criminal plan, or under the
law il rentedies for intentionally or negligently causing harm to a victim (...).
See, EL, Corporate aiding and abetting of human rights violations:
in the courts, in Northwestern Journal of International Human Rights,
. pp- 305ss. The ICTY Trial Chamber in Furundzija adopted a knowledge
te§t for aiding and abetting, the Rome Statute of the ICC adopted a purpose test.
Article 25(3)(c) of the Rome Statute makes one who, “(...) for the purpose of
facilitating the commission of such a crime, aids, abets, or otherwise assists in its
commission or its attempted commission, including providing the means for its
commission (...) criminally responsible (...)". This phrase introduced a mental
element that went beyond the ordinary mens rea requirement of intent and
knowledge required for other crimes under the Rome Statute and from the
knowledge test.

58 Y. BEIGBEDER, International criminal tribunals: Justice and politics, ed. Palgrave
Macmillan, London, 2011, pp. 63ss. M. ENGELHART, Corporate criminal liability
from a comparative perspective, in D. BRODOWSKI, Regulating corporate criminal
liability, ed. Springer, Berlin, 2014, pp. 54ss.

59 See the case: Leo Hertzberg et al. v. Finland,Leo Hertzberg et al. v. Finland,
Communication n. 61/19779, U.N. Doc. CCPR/C/OP/1 at 124 (1985)
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achievement of internationally illegal objectives, on which both the will of the
State and the will of the group converge". Here emerges a connection between
the theory of state responsibility and the so-called Drittwirkung concept, that
is to say the horizontal effectiveness of international human rights norms,
particularly those of a contractual origin, in inter-private relations and not
only in those between State and individual.

Suffice it to consider with regard to the exceptional hypotheses, the
case in which the State adopts the behavior of individuals, as happened for the
hostages in Tehran®°, where the behavior held by Islamic students a @ pint
has been endorsed by the State®. Finally, the case in which geh be
held responsible when it exercises control over the individual mmitted
by individuals by excluding the so-called global controle T put in place
are subject to control or to the management of th e and therefore the

injurious event is immediately imputable to it pgally, we examine the

damage can be material or moral.
The first consists in an econo a atrimonial prejudice to the

interests of a State; the second is thegfreju caused to the dignity and honor
of a state. According to the ICJ ergthe damage is not considered in the
illicit, since it is constituted injury of a subjective right. Thus the
case of an offense ca o o®eur without material or moral damage.
@ istitutive element of the unlawful act, including

both the fraud an t ult®s. The subjective element can be operative only

AN\

edemythe case: Phosphates in Morocco, Preliminary Objections, 1936,
es A/B, n. 74, p. 28.

Furthermore, guilt is n&

62 I(Y, Case concerning military and paramilitary activities in and against Nicaragua

(N1earagua v. United States), sentence of 27 June 1986.

63 Zschernig v. Miller, 389 U.S. 429, but the immunity example suggests that they are
not as damaging over the long-term as State Department decisions made on a case-
by-case basis. Indeed, in Zschernig, the U.S. government disagreed with the Court:
it did not believe that the state court statute and the court decisions applying it
harmed U.S. foreign relations. KM. STACK, The President’s statutory power to
administer the law, in Columbia Law Review, 106, 2006, pp. 264ss. I.B. WUERTH,
The Alien Tort Statute and federal common law: A new approach, 85 in Notre
Dame Law Review, 85, 2010, pp. 1932. C. VAZQUEZ, Alien Tort Claims and the
status of customary international law, in American Journal of International Law,
106, 2012, pp. 531, 642-543. M. LANGER, The diplomacy of universal jurisdiction:
The political branches and the transnational prosecution of international crimes, in
American Journal of International Law, 105, 2011, pp. 1, 42ss. M.D. RAMSEY,
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when there is an explicit recognition of the norm and, obviously, it will never
be imputable to the State, as an abstract entity, but only to the individual-
organ. In the case of hostages in Tehran, the ICJ charged Iran with the
commission of the offense for failing to activate the prevention measures
necessary for the protection of American diplomats®4. In fact, the liability
regime normally applicable in the relationship between states as a result of
offenses requires the existence of material or moral damage as a necessary

objective requirement. Having identified the essential elements of liability for
illicit fact, the question that arises in practice is: when the illicit cop@te§ of a
Multinational Enterprise (IMN), therefore of a subject "other" thg Q ate,

@ stration

on state human rights obligations, the circumstances that <

involves international responsibility of the latter? Given the a

liability according to our opinion are: 1.the case gfgere @n IMN takes a

behavior contrary to international human right anthis behavior it is
attributable to the State, determining the i affonal responsibility of the
latter for the violation of the obligation %\Aman rights; 2.If an IMN
adopts a behavior contrary to interngtfondhuman rights law which is not in
itself attributable to the State but @ect of which the State has not taken
appropriate measures of ¢ nt1 and sanction, determining the
international responsibility of tRis last for the violation of the obligation to
protect human rights. | @ al, in order for a state behavior to be qualified
as "internationally gfving rise to the responsibility of the State, there
must be two e @The attribution of the behavior, active or omissive to
the State; ¢b" &ntrariness of the behavior, active or omissive, to an

@ al obBgation, of any kind. First of all, it should be noted that the

negd to ¥Wecertain the attribution of the behavior to the State also exists in the

cas owned or controlled by the State: in fact, since these are generally
comp&nies in which the State is a single shareholder or majority shareholder
State controls through intermediary holdings of public ownership that owns
the shares, such IMN are entities endowed with distinct legal personality and,
therefore, not automatically assimilable to the State. In principle, the conduct
of an IMN (like that of any other "private" actor) can be attributed to a State if

International law limits on investor liability in human rights litigation, in Harvard
International Law Journal, 50, 2009, pp. 280ss.

64 ICJ, Diplonatic and Consular staff in Teheran (United States v. Iran) op. cit.
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the conditions codified in the draft article on the responsibility of States for
internationally unlawful acts are satisfied (2001)%. The problem that remains
to be faced is that according to which the multinational company can be held
criminally liable for the violation of human rights. It is possible to compose an
adequate normative substratum, starting from the draft of the St-ICC¢®.

The problem concerning the regulatory coverage is soon solved, but
what is causing difficulties are the identification of the elements constituting
the criminal responsibility of the multinational companies and the direct
imputation of the violation of human rights. The respon
multinational companies for international crimes, at present,

two ways: a) not to intervene with the sanctions, but this would

the conduct of multinational companies unpunisheg;
conduct of multinational companies to the host State?.

The consequences that derive from this known, considering

that the international offense which is ma ¥y Piejudicial to the rights of
individuals is subject to the jurisdictio thé€8tate that is the author. On the
other hand, as regards the first profy€, ther&js the risk of making unpunished
the conduct of multinational ¢ esgtiolating indirectly the principle of
legality and directly the princ lying the international community. In
other words, if the systegn of%international law does not operate the

ed @ egislation examined above for the protection of

65 OHCHR, Sta bilities to Regulate and Adjudicate Corporate Activities
under the . ons’ core Human Rights Treaties, Report No. 3, Individual
Report e Infrnational Covenant on Civil and Political Rights, June 2007.

(ICCPR), parr. 128 and 148. V. NERLICH, Core crimes and
business corporations, in Journal of International Criminal Justice,

instruments envisa

66 ‘» AM, The question of jurisdiction over multinational corporations under

"rnational criminal law, in M. T. KAMMINGA, S. ZIA-ZARIFI, Liability of
Btinational corporations under international law, op. cit. pp. 145ss. N. JAGERS,
Corporate human rights obligations: in Search of accountability, op. cit., pp. 230ss.

67 L.VAN DEN HERIK, Corporations as future subjects of the International Criminal
Court: An exploration of the counter arguments and consequences, in C. STAHN, L.
VAN DEN HERIK, Future perspectives on international criminal justice, T.M.C.
Asser Press, The Hague, 2010, pp. 352ss. J. SUNDELL, Ill-Gotten gains: The case
for international corporate criminal liability, in Minnesota Journal of International
Law, 20, 2011, pp. 648, 675-678. J. STEWART, A pragmatic critique of corporate
criminal theory: Lessons from the extremity, in New Criminal Law Review, 16 (2),
2013, pp. 262ss. L. VAN DEN HERIK, D.D. DAM JONG, Revitalizing the antique
war crime of pillage: The potential and pitfalls of using international criminal law
to address illegal resource exploitation during armed conflict, in Criminal Law
Forum, 15, 2011, pp. 238ss.
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human rights, a double violation of the latter can be determined.
Consequently, the need to activate suitable instruments provided for by the
international legal system makes it possible to use an instrument suitable for
finding the direct imputability of multinational companies, ie the extensive
interpretation®s.

It is known that the penal system repudiates the analogy, but at the
same time allows extensive interpretation. Consequently, even for the

multinational companies it will be possible to find, as a result of the extensive

interpretation, the existence of the constituent elements of the unlayfftingct®o.
Both elements (subjective and objective) are directly attrib ‘s% the

when the companies directly violate the provisio f tlg law protecting
human rights for their own profit, causing incifhegt eff@ts on individuals,

which are permanently located in the are r@fmultinational companies

operate; instead, the conduct is omitte multinational companies

68 A. CLAPHAM, The question of jemj igafover multinational corporations under
international criminal law, i MINGA, S. ZIA ZARIFI, Liability of
multinational corporations un
Corporate human rightggiligation®: in Search of accountablhty, op. c1t pp 237ss

69 As we can notice from estic courts: Australia: Commonwealth v. Beneficial
Finance Co, 275 971) Hamilton v. Whitehead (1988) 161 CLR 121;
Canada: R v. Hilibe 5 CanLII 110 (S.C.C.); New Zealand: R v. Samuels (1985)

1 NZLR 350 Kingdom: Anon (1701) 12 Mod 88 ER 1518 Director of

Public Pr (& ” Kent & Sussex Contractors Ltd (1944) KB 146 Lennard‘s

Carryin td v¥siatic Petroleum Co Ltd (1915) AC 705 Meridian Global Funds

ag®ment Agia Ltd v. Securities Commission [1995] AC 500 Moore v. I Bresler

All ER 515; R v. ICR Haulage Ltd (1944) KB 551; P & O European

. Nattrass (1972) AC 153, HL; United States: Adra v. Clift, 195 F Supp 857 (D
1961); Boimah Flomo, et al v. Firestone Natural Rubber Co, No. 10-3675 (11
July 2011) Boim v. Holy Land Foundation, 549 F 3d 685 (3 December 2008);
Bolchos v. Darrel, 1 Bee 74, 3 F Cas 810 (DSC 1795); Filartiga v. Pefia-Irala, 630 F
2d 876 (2nd Circuit, 1980); Inland Freight Lines v. United States, 191 F 2d 313
(10th Circuit, 1951) In Re South African Apartheid Litigation (relates to the
matters of Lungisile Ntsebeza, et al v Daimler AG, et al and Khulumani, et al v.
Barclays National Bank Ltd, et al) o2 MDL 1499 (SAS) (8 April 2009); John Doe
VIII v Exxon Mobil Corporation, No. 09-7125 (8 July 2011); New York Central &
Hudson River Railroad Co. v. United States, 212 U S 481(1909); Standard Oil Co. of
Texas v. United States, 307 F 2d 120 (5th Circuit, 1962); Steere Tank Lines v.
United States, 330 F 2d 719 (5th Circuit, 1964); United States v. Hilton Hotels
Corp., 467 F 2d 1000 (9th Circuit, 1972); United States v. Bank of New England,
821 F 2d 844 (1st Circuit, 1987); United States v. Peoni (1938) 100 F 2d 401; Wiwa
v. Royal Dutch Petroleum Co, et al, 96 Civ 8386 (KMW) (HBP) (April 23, 2009).
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compliance programs)7”® aimed at reducing or eliminating the offensive
consequences deriving from their conduct to the detriment of human rights.
Ultimately, having ascertained that the activity of multinational companies is
covered by the norms of international organizations and that the extensive
interpretation of the essential elements constituting the illicit fact of the State
is admissible, multinational companies can be responsible for international
crimes” “(...)governmental regulation still remains the most significant level of
regulation. Emergent regional and multilateral regulatory orders remain
insufficiently developed to replace the nation State as the principa @ for
the regulation of MNEs, while informal and regulation by no #Ts is

likely to be selective and probably self-serving“72.

5 LEADING CASES OF INTERNATIONAL RE SIBILITY OF

MULTINATIONAL COMPANIES v

The jurisprudence confirmed thgexist®uce of the direct responsibility
of the multinational companies fQfowing€Nghe violations of human rights.
American jurisprudence establi cgrditions for inciting an appeal under

the Alien Tort Act. Referenc to the decision of the Second Circuit

70 V. NERLICH, Cdffe cyj nd transnational business corporations, in Journal of
International qCMminalyf Justice, 8, 2010, pp. 896ss. D. LUBAN, After the
% s on the current state of international criminal justice, in
tern@ional Criminal Justice, 11, 2013, pp. 506ss. J. MBOKANI, La

rnationale: Une cour contre les africains ou une cour attentive A la

38s. A.G. KIYANI, Third world approaches to international criminal law,
an Journal of Inyernational Law, 109, 2016, pp. 256ss. S. KENDALL,
ifying global justice: Economies of accountability at the International
inal Court, (2015) 13 in Journal of International Criminal Justice, 13, 2015, pp.
114ss. P. MUCHLINSKI, The changing face of transnational business governance:
Private corporate law liability and accountability of transnational groups in a post
financial crisis world, in Indiana Journal of Global Legal Studies, 18 (2), 2011, pp.
667, 685-690. U. KOHL, Corporate human rights accountability: The objections of
western governments to the Alien Tort Statute, in International and Comparative
Law Quarterly, 63, 2013, pp. 668ss.

71 A. CLAPHAM, The question of jurisdiction over multinational corporations under
international criminal law, in M. T. KAMMINGA, S. ZIA-ZARIFI, Liability of
multinational corporations under international law, op. cit. pp. 145ss. N. JAGERS,
Corporate human rights obligations: in Search of accountability, op. cit., pp. 228ss.

72 P.T. MUCHLINSKI, Multinational enterprises and the law, Oxford University
Press, Oxford, 2007, pp. 114ss.
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Court of Appeals in the Filartiga case v. Pefia-Irala7s and the subsequent
decision of the same Court in the Kadic case v. Karadi7. Regarding the first
decision, the Federal Court extended the application of the Alien Tort Act to
violations of international human rights law committed by an individual. On
the other hand, the second case allows the Court to add that private conduct
can, in the case of genocide and war crimes, integrate a breach of international
law that can be compensated in accordance with the applicable legal
provisions on the matter. It should be noted that, generally, violations of
human rights presuppose State action, as emerges in acts of tortu uch
cases, the personal responsibility of a private individual could agige the
private individual acted at the same time as the action of th€ '

Ultimately, the decision in this case appears to be particula

allows an
appeal to be raised under existing legislation again rivfe person for the
direct violation by the latter of international an Mghts law, if such

violation excludes the intervention of a state, th@&fother hand, in the case of

offenses that presuppose the interventio , the private entity can be

considered complicit and concurren ate as we have noted in the
case Doe v. Unocal’s.
The Court of Appeals Circuit has, for the first time, applied

such clarifications of the Alien Act to a multinational company. The Court

73 See: United Stateg’Co peals, Second Circuit, sentence of 30 June 1980: case
Dolly M. E. Filagtig d Joel Filartiga v. Americo Norberto Pefia-Irala, in 19
Internation, & aterial, 966, 1980. D. LIAKOPOULOS, Multilatateral
corporatj&an

ternational criminal responsibility. The case of United States, in
International and European Union Legal Matters, working paper series, 2018.

74

ates Court of Appeals, Second Circuit, sentence of 13 October 1995: case S.

ex®Qrcise jurisdiction for international crimes, in OpenSpace on International
Criminal Justice, 2012, pp. 224ss. M. PIETH, R. IVORY, Emergence and
convergence: Corporate criminal liability principles in overview, in M. PIETH, R.
IVORY (eds), Corporate criminal liability: Emergence, convergence and risk, ed.
Springer, Berlin, 2011, pp. 12ss. J. STEWART, A pragmatic critique of corporate
criminal theory: Lessons from the extremity, in New Criminal Law Review, 6 (2),
2012, pp. 261-299. J. SUNDELL, Ill-Gotten gains: The case for international
corporate criminal liability, in Minnesota Journal of International Law, 20, 2011,
pp. 650ss.

75 United States Court of Appeals, Ninth Circuit, sentence of 18 September 2002, case
John Doe I et al. v. Unocal Corporation, in 41 International Laegal Material, 1367,
2002, “(...) generally deemed a milestone with respect to suing companies,
including foreign ones, under ATCA for alleged complicity with host State’s
violation of international human rights (...)“.
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took a position with respect to the US multinational company, which was held
responsible for complicity with the host state (Myanmar) for seriously
offending the human rights of Burmese citizens through despicable actions (in
particular summary executions, sexual violence and work forced). From this it
emerges that a civil liability of multinational companies can derive from the
Alien Tort Act when serious actions are carried out such as to integrate the "jus

cogens violations" (for example, torture, slavery, forced labor and summary

executions).

The New York District Court also ruled on this poij @ the
Presbyterian Church of Sudan v. Talisman Energy Inc.76, statj the
presence of serious violations of human rights, the cgimi bility of
multinational companies would be the general rule, nevgr t tion277.

76 United States District Court, Southern District of ork, Wecision of 19 March

2003: caso Presbyterian Church of Sudan v. Talj gy Inc., 244 F.Supp.2d
it8d States as Amicus Curiae at
2-3, Khulumani v. Barclay Nat’l Bank Ltd. 4N® By 1, 05-2326), supra note 15;
Brief for the United States as Amicus Cuff ¢, Doe v. Unocal Corp., 403 F.3d
708 (9th Cir. 2005) (Nos. 00-5660 ; see generally Stephens, Beth,
Judicial Deference and the Unreag@nalle Vietws of the Bush Administration, 33
Brook. J. Int’l L. 773 (2008). Se
(4th Cir. 2012) (en banc) (a uman rights abuses took place in Abu
Ghraib prison, Iraq, when it the complete control of the United States).
W.F. BAXTER, Separatign of POWgTs, prosecutorial discretion, and the “common
law” nature of antitrug in Texas Law Review, 60, 1982, pp. 661, 663. M.H.
LEMOS, The other : Judicially administered statutes and the non
i alifornia Law Review, 81, 2008, pp. 405, 429-430. J.
KNOX, A presu p 01 against extrajurisdictionality, in American Journal of
Internation
presumplin agMast extraterritoriality, 16 in Berkeley Journal of International
Law, 16, 1998\Dp. 55, 99ss.
77 Pre, an Clfurch of Sudan v. Talisman Energy, 582 F.3d 244 (2nd Cir. 2009)
(fin urposes and not knowledge is required for aiding and abetting with
ontext, and interpreting purpose as going to the consummated offence).
s applying a “knowledge” standard, see In Re South African Apartheid
ation 617 F. Supp. 2d 288 (2009); Romero v. Drummond Co., 552 F3d 1303
(11th Cir. 2008); Sinaltrainal v. Coca-Cola Co., 578 F.3d 1252 (11th Cir. 2009).
Khulumani v. Barclay National Bank Ltd, 504 F.3d 254 (2d Cir. 2007); Ntsebeza v.
Daimler Chrysler Corp, 504 F.3d 254 (2d Cir 2007), n.15. In expressing
apprehension about the curious idea of “specific direction” as a form of actus reus,
one appellate judge in the Khulumani litigation pointed out that: "(...) a possible
tension in the tribunals’ definition aiding and abetting under which the necessary
mens rea is knowing assistance (...) yet requires that the act of assistance be
specifically directed to assist the perpetration of a specific crime (...) this possible
tension might be resolved. In the same spirit (...)". The ICTY overturned its own
previous caselaw that had upheld the “specific direction” standard. See Prosecutor
v. Sainovié¢ et al, case No. IT-05-87-A, Judgment, 2014: "(...) view “specific
direction” as a contradiction when treated as part of the actus reus, I have pointed
to the need to consider these types of considerations as justifications in
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Regarding the Alien Tort Act, the case of Royal Dutch Shell (RDS)

operating with the publicly owned NNPC company78. The RDS, a multinational

company, has been settled before the US courts twice and, precisely, in the

case Wiwa et al. v. Shell” and in case Kiobel et al. v. Shell®°. The cases

78

79

international criminal law (...). See also the ICTY Trial Chamber in Furundzija
adopted a knowledge test for aiding and abetting, the Rome Statute of the ICC
adopted a purpose test. Article 25(3)(c) of the Rome Statute makes one who, “(...)
for the purpose of facilitating the commission of such a crime, aids, abets or
otherwise assists in its commission or its attempted commission, g i

Statute and from the knowledge test. S. DROUBI, Transnationa
international human rights law, in Notre Dame Journa
Comparative Law, 6 (1), 2016.

S. DROUBI, transantional corporations and internatj huRgna rights law, in
Notre Dame journal of International & Comparagivg Law, 1), 2016, pp. 2ss. W.
KALECK, M. SAAGE-MAAB, Corporate accountabi human rights violations
amounting to international crimes-The status a s Challenges, in Journal of
International Criminal Justice, 8, 2010. M TZER, A possible case for
imposing criminal liability on corporatio rnational criminal law, in Journal
of International Criminal Justice, 8 ( 0. UCHLINSKI, Limited liability

and multinational enterprises: A gfise foyreform, in Cambridge Journal of
Economics, 34, 2010.

Compare Wiwa v. Royal Dutc
(forum non conveniens disfa
United States as Amicus Curia
Dutch Petroleum (No.
Circuit’s analysis in W
Compare Khulu i

0., 226 F.3d 88, 103-06 (2d Cir. 2000)
S cases),with Supplemental Brief for the
Partial Support of Affirmance, Kiobel v. Royal
5 n.13 (explicitly disagreeing with the Second
OC v. Arabian Am. Oil Co., 499 U.S. 244, 248 (1991).

nom due to lack of a quorum, Am. Isuzu Motors, Inc. v.
(2008) (mens rea for aiding and abetting supplied by
»with Presbyterian Church of Sudan v. Talisman Energy, Inc.,
ir. 2009) (mens rea supplied by customary International law).

Journal 60, 2008, pp. 62ss. H. THOMAS, The safe-conduct theory of
Tort Statute, in Columbia Law Review, 106, 2006, pp. 832ss.

YRoyal Dutch Petroleum Co., 621 F.3d 111 (2d Cir. 2010). Kiobel v. Royal

comturring in part and dissenting in part). Judge Leval states that: “(...) the fact
that international tribunals do not impose criminal punishment on corporations in
no way supports the inference that corporations are outside the scope of
international law and therefore can incur no civil compensatory liability to victims
when they engage in conduct prohibited by the norms of international law (...). In
the same case: Justice Carbanes held that since corporations cannot be liable for
international crimes under international law, they could not be held accountable
under the ATS cause of action. In a separate opinion, the third judge, Justice Leval,
attacked the judicial logic of the majority decision. He suggested that the majority’s
argument was “illogical, misguided, and based on misunderstandings of precedent
(...)". See the Ninth Circuit, through Doe I v. Nestle USA, 766 F.3d 1013 (9th Cir.
2014), all endorse corporate liability under the ATS. The Second Circuit has
followed its earlier ruling in Kiobel v. Royal Dutch Petroleum Co. against corporate
liability, arguing that “the Supreme Court in Kiobel II (has not) overturned (the
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indicated refer to the alleged complicity of the RDS, through the subsidiary
Shell-Nigeria, in the serious violations of human rights carried out by the
Nigerian military junta against the Ogoni people. The residents of the area,
object of the RDS's activity, began to protest against the oil company because it

had polluted and destroyed the local ecosystem. Furthermore, in the case

"(...) there is no authority for the proposmon that when the Supr
a judgment on a different ground than an appellate court it
holding that the Supreme Court has chosen not to addges
would undermine basic principles of stare decisis and igfgituti
According to our opinion, both judicial opinions "bas
interpretations of Nuremberg-era jurisprudence. Se rguntent also: C. KAEB, D.
SCHEFFER, The paradox of Kiobel in Europe, urnal of International
Law, 107, 2013, pp. 852, 854-855. C.M. VAZ Cigtomary international law as
U.S. law: A critique of the revisionist and 4 positions and a defense of
the modern position, in Notre Dame , 86, 2011, pp. 1495, 1515-1516,
1538-1554. D. LUSTIG, Three of corporate responsibility in
international law: The Kiobel , in Wournal of International Criminal
Justice, 12 (3), 2014, pp. 596ss, OVICH, Kiobel surprise: Unexpected

ir reasoning on

89, 2014, pp. 21ss. (stati
extraterritoriality came in.2003,
by scholars or anyong
limitations on the scof
the retreat from ality, in Maryland Journal of International Law, 28,
2013, pp. 208 3 ...) extraterritorial jurisdiction has innocuous forms, for
example, j ic er one’s own nationals or jurisdiction to punish offenses
dlrected tateecurity, it becomes contentious when one state purports to tell
t theéy can or cannot do on foreign soil (...)"). See also, M. KUNZ,
lizin®transnational corporate groups for international criminal law, ed.
n Baden, 2017, pp. 27ss. A.L. PARRISH, Domestic responses to
jonal crime: The limits of national law, in Criminal Law Forum, 23, 2012,
93 (arguing that extraterritorial exercises of criminal law are highly
lematic in practice, and should not undermine multilateral attempts at
lating global criminal offending). L. VAN DEN HERIK, J. LETNAR CERNIC,
Regulating corporations under international law: From human rights to
international criminal law and back again, Journal of International Criminal
Justice, 8, 2010, pp. 725-743. (“(...) in situations where a multinational corporation
outweighs a developing host state in terms of economic power, that state may not
be inclined toregulate a corporation too stringently. The investment and economic
activity coming from the multinational may be more appealing to the developing
state than the need to protect its citizens from violations committed by the
multinational (...)"). J. VON ERNSTORFF, M. JACOB, J.D. STONE, The Alien Tort
Statute before the US Supreme Court in the Kiobel case: Does international law
prohibit US courts to exercise extraterritorial civil jurisdiction over human rights
abuses committed outside of the US?, in Zeitschrift fiir auslandisches 6ffentliches
Recht und Vélkerrecht, 72, 2012, pp. 580ss.

the only treatment of the question of
ithin a student note, and the issue was not raised
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Kiobel et al. v. Shell®, the applicants claimed that Shell-Nigeria paid the

members of the Nigerian army®2. Regarding the case Wiwa et al. v. Shell the

81

82

In the same spirit see also the enxt case: Flomo v. Firestone Natural Rubber Co.,
643 F.3d 1013 (7th Cir. 2011). The court concluded that: "(...) deliberate torture
perpetrated under color of official authority violates universally accepted norms of
the international law of human rights, regardless of the nationality of the parties
(...) if the alleged torturer is found and served with process by an alien in the
United States, then the ATS provides federal jurisdiction because the alien is suing
for a tort 1n v1olat10n of the 1aw of nations (...) its exercise of Jurlsdlctlon was

nations, which has always been part of the federal common law (...
Hiloa v. Estate of Marcos, 25 F3d 1467 (9th Cir 1994) (aligning it

that of the Second Circuit-in concluding that the Alien Tort Act, €
creates a cause of action for violations of specific, universal,

a‘s flrm footing:
International human rlghts and federal common law Law Review, 66,
1997, pp. 463ss. M.D. RAMSEY, International lawali

human rights litigation, in Harvard International L

Vanderbilt Law Review, 42, 1989, pp. . §lven America‘s status as a global
superpower, modern Congresses may b ned with how other nations will
: se of action against other aliens in

exceptional circumstances. See alyggfTorture Victims Protection Act of 1991
(TVPA), Pub L No 102-256, g
(establishing a civil right ofSg
individuals to extrajudlmal killin®
juri@@8gion betause they arise under a federal statute and thus

satisfy both Article III @ SC par. 1331. Murray v Schooner Charming Betsy, 6
US (2 Cranch) 6 oR); Bgllia & Clark. Sarei v. Rio Tinto PLC, 650 F Supp 2d
1004, 1020-10268(CD, 2009) (concluding that torture, genocide and war crimes-

but not envir tal @rts-are of universal concern). Sinaltrainal v. Coca-Cola Co,
578 F3d 2, 1th Cir 2009) (stating that-ATS claims generally require
allegati stat®action because the law of nations are the rules of conduct that
gove affaygs of a nation, acting in its national capacity). Jones v. Saudi Arabia
[2 L 26, (13)-(14) (appeal taken from Eng.). D.F. DONOVAN, A.

he emerging recognition of universal civil jurisdiction, 100 in
Journal of International Law, 100, 2006, pp. 142, 146-149, 153-154. J.J.
ST, Human rights responsibilities of private corporations, in Vanderbilt
JoWrnal of Transnational Law, 35, 2002, pp. 801, 802-809. J. WRIGHT,
Retribution but no recompense: A critique of the torturer’s immunity from civil
suit, in Oxford Journal of Legal Studies, 30, 2010, pp. 143, 160-162. See also the
Report of the Special Representative of the Secretary-General on the Issue of
Human Rights and Transnational Corporations and Other Business Enterprises,
Business and Human Rights: Mapping International Standards of Responsibility
and Accountability for Corporate Acts, para. 30, UN Doc. A/HRC/4/35 (Feb. 19,
2007). H.H. KOH, Is international law really State law?, in Harvard Law Review,
111, 1998, pp. 1825ss. D.J. BEDERMAN, International law advocacy and its
discontents, 2 in Chicago Journal of International Law, 2, 2001, pp. 476ss.
G.L. SKINNER, Beyond Kiobel: Providing access to judicial remedies for violations
of international human rights norms by transnational business in a new (Post-
Kiobel) World, 46 in Columbia Human Rights Law Review, 46, 2014, pp. 158,
168ss. D. DE FELICE, Challenges and opportunities in the production of business
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applicants accused the Anglo-Dutch multinational company of having
"directed, ordered, confirmed, ratified, and/or conspired with the military
regime"83 in the commission, of summary executions of the group "Ogoni 9",
of crimes against 'humanity, torture and other cruel, inhuman or degrading
treatment, arbitrary arrests and detentions, violations of the right to life,
liberty, personal security, as well as the right of association and peaceful
assembly, illegal killing, aggression and mistreatment84.

In addition, they also blamed Shell, more generally, for negligence and
for violating the US Racketeer Influenced and Corrupt Organizati 0)

Act8s. The other case law to refer to is the case Kiobel et al. c.

and human rights indicators to measure the corporate rgfpon
Human Rights Quarterly, 37, 2015.

83 Case Wiwa at al. v. Shell , Fifth Amended Complain 09), &§., par. 121-193.

84 According to article 9 (1) of the London Ch r of the International
Military Tribunal-Annex to the Agreement f pragecution and punishment of
the major war criminals of the European Axyi
9(1),which states: "(...) at the trial of
organization, the Tribunal may decl

to respect, in

ind§gidual member of any group or
(inygnnection with any act of which the
p or ®rganization of which the individual
was a member was a criminal organ1 )",

85 See also: In Hartford Fire In
Banana cases but then said w1
foreign conduct that yas mea
substantial effect in th
814 (Scalia, J., dis

v, California, Justice Souter noted the American
put eXplanation that “the Sherman Act applies to

@ citing earlier decisions of the Court and the Second
Circuit). Eve en Court declines to apply the Sherman Act to conduct
abroad, it based on the presumption. see F. Hoffman-La Roche Ltd.
v. Empa S.AN42 U.S. 155, 169 (2004). Today, amendments to the Sherman
Act magamak®ts extraterritorial application clear, but the Court had already ruled
statut€ applied extraterritorially in Hartford Fire Ins. Co. See, W.N.
. L. BAER, The continuum of deference: Supreme Court treatment of
atutory interpretations from Chevron to Hamdan, 96 Georgetown Law

¥ 06, 2008, pp. 1083, 1111-1115. E.A. POSNER, C.R. SUNSTEIN,
Chgvronizing foreign relations law, 116 in Yale Law Journal, 2007, pp. 1170, 1198
(noting that: “(...) the Law has-peculiarly-not settled on a general principle of
deference when an executive agency advances an interpretation of a statute that has
foreign relations implications (...)”).The decision to impose a compliance monitor
depends on the specific facts of the case. According to the Resource Guide to the
U.S. Foreign Corrupt Practices Act (FCPA) by the U.S. Department of Justice (DOJ)
and U.S. Securities and Exchange Commission (SEC), the following factors: "(...)
determine whether a monitor is appropriate, namely: “seriousness of the offense;
duration of the misconduct; pervasiveness of the misconduct, including whether
the conduct cuts across geographic and/or product lines; nature and size of the
company; quality of the company’s compliance program at the time of the
misconduct; subsequent remediation efforts (...)”. Department of Justice, Criminal
Divise and seccurity, Enft Divise, A Resource guide to the U.S. Foreign corrupt
practices Act, at 71 (2012). J. JORDAN, Recent developments in the foreign corrupt
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charges were the same as in the Wiwa case, in addition to the additional
charges of forced exile and destruction of property. The three appeals relating
to the Wiwa case v. Shell settled on June 8, 2009 out of court with an
agreement between the parties, which ordered compensation of $ 15.5 million
to the applicants, of whom 4.5 million for the creation of a trust fund, "The
Kiisi Trust" "helping defendants portray the settlement as a humanitarian
gesture" rather than an implicit acknowledgment of fault (...)"8¢. The case
Kiobel et al. v. Shell, on the other hand, ended (unfavorably for the applicants)
on 17 September 2010 with a ruling by the Court of Appeal. Thg/ftthgg is
relevant because the jurisdictional conditions are established to zg tly
&. In the
®n Tort Act

to the multinational corporations carrying out internationa

Kiobel case, the judicial requirements for the application of

start, which are identified as follows: 1) the applica orelgn nationality; 2)
the commission of a civil offense by the defe t; 3J%the violation of a
customary norm of international law or o re§fy ratified by the United
States. According to the Court, if the de legal person, it must be

ascertained in what terms the violati
law or of a treaty ratified by the U

o customary norm of international

States may exist. In particular (ie, the
third requirement mentioneq @ W...) we must ask whether a plaintiff
bringing an ATS suit against a cO%goration has alleged a violation of customary
international law (...)* Court has therefore held that it should be
international law S "municipal law" to define the applicability of
the Alien To c@r

Court itse he Sgsa case: “a related consideration is whether international

egard to companies, as suggested by the Supreme

law e thé®scope of liability for a violation of a given norm to the
petRetrMQr being sued, if the defendant is a private actor such as a corporation

or idual“88. This is known as the “Holmes test” because it finds its

practices act and the new UK Bribery Act: A global trend towards greater
accountability in the prevention of foreign bribery, in New York Journal of Law &
Business, 2011, pp. 853ss.

86 1. WUERTH, Case Wiwa v. Shell: The $15.5 Million Settlement, in ASIL Insights
(American Society of International Law), 9 September 2009, pp. 2ss.

87 United States Court of Appeals, Second Circuit, Sentence of 17 September 2010:
case Kiobel et al. v. Royal Dutch Petroleum Co. et al., Co. 569, U.S. 108 (2013), pp.
6.

88 For a rejection of the idea that indirect perpetration through an organisation can be
derived from the language of Article 25(3)(a), see ICC, Prosecutor v. Mathieu
Ngudjolo Chui, Case No. ICC-01/04-02/12, Judgement Pursuant to Article 74 of
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clearest expression in Justice Holmes’s opinion (American Well Works Co. v.

Layne & Bowler Co.34). Since the general federal question statute is narrower

in scope than the “arising under” clause of Article III, 35 any suit that satisfies

the Holmes test necessarily falls within the scope of Article III. It is also clear

that a suit that arises under federal common law arises under the “laws of the

United States” within the meaning of section 133 and hence also within the

meaning of Article III. The section 1350 easily satisfies Article III insofar as it

grants the federal courts jurisdiction over the federal common law®9 cause of

action recognized in Sosa%°. The Court of Appeal therefore wonder er,

89

90

the Statute, Concurring Opinion of Judge Christine V.

Transnational corporations revisited, in Indiana Journ&l o
(2), 2011, pp. 604-605. See, W.S. DODGE, Alien Tognlj and the prescriptive
1, 2010, pp. 35ss. C.A.
stomary international law,

view, 120, 2007, pp. 870ss.

BRADLEY, J.L. GOLDSMITH, D.H. MOOR
and the continuing relevance of erie, in Ha

awReview, 70, 2005, pp. 534ss. E.
KONTOROVICH, Implementing Sgfa ez-Machain: What piracy reveals
about the limits of the Alien Tort in 80 Notre Dame Law Review, 80,
2004, pp. 112ss. B. STEPHE e us history of the alien tort statute, in
Notre Dame Law Review, 89 D. 147sS.

In fact, as early as 1701, _Sir JoyHolt C.J., in obiter dictum, reflected upon the
existing common law pPsitio when he said that: “(...) corporations were incapable
of committing criminalg s. According to Holt C.J., only particular members of

cSmgiCted for criminal offences, but not the corporate entity
urn of the century. Anon (1701) 12 Mod 560, 88 ER 1518
in A. PINTO, M. EVANS, Corporate criminal liability, ed.
welljLondon, 2008, pp. 6ss. D. STOITCHKOVA, Towards corporate
liabilit iMgernational cirminal law, ed. Intersentia, Antwerp, Oxford, 2010. C.
orpoPate criminal liability: Exploring some models in United Kingdom,
ission, criminal liability in regulatory contexts, Consultation Paper

010, pp. 198ss. J. CLOUGH, Bridging the theoretical gap: The search for a
odel of corporate criminal liability, in Criminal Law Forum, 18, 2007, pp.

In the same spirit see also. Mohamed v. Jeppesan Dataplan, Inc.579 F.31d 943 (gt
Cir. 2009), "(...) the five plaintiffs had been suspected of terrorism, thus subject to
rendition to countries such as Egypt in which security personnel subjected them to
torture and long periods of confinement, bereft of any judicial proceedings or
intervention. Defendant Jeppesan had provided fueling and flight guidance to the
aircraft and crews which had transported the plaintiffs (...)". In the same spirit:
United States v. Krauch (the I.G. Farben Case) United States v. Krauch (The I1.G.
Farben Case), Trials of War Criminals Before the Nuremberg Military Tribunals
1117 (1952), offers a reverse conclusion: "(...) pharmaceutical corporate executives
were actually acquitted because the prosecution could not show that defendants
knowingly participated in the planning, preparation or initiation of an aggressive
war (...) is an important aspect of knowledge and, perhaps, a required component.
In the I.G. Farben Case, the executives believed the gas they manufactured was put

33
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under customary international law, a multinational company could be held
responsible for international crimes:“(...) together, those authorities
demonstrate that imposing liability on corporations for violations of
customary international law has not attained a discernible, much less
universal, acceptance among nations of the world in their relations inter se.
Because corporate liability is not recognized as a “specific, universal, and
obligatory” norm, it is not a rule of customary international law that we may
apply under the ATS (...)“o

The Court also referred to the statement by the Nurembe

under international law for international crimes, thus
persons. Therefore, the defendants in the Kiobel cas

Court decided to dismiss the appeal, for lack of jugugdictio® ratione materiae.
Furthermore, on 4 February 2011, the Cou to re-examine the case

requested by the applicants in October ly possibility for victims

could be to bring an appeal against i als Who have operated "on behalf

of corporations". Ultimately, the c dies examined confirm the absence of
direct responsibility of multi panies%. In June 2005, an appeal
against Shell-Nigeria by the Nig8ian citizen, who acted as a representative of

the Iowakan communi

Niger Delta State, was incriminated before the

Nigerian Federal oflin City9+. The applicants accused the company of

having violate rtigles 33 (1) and 34 (1) of the Nigerian Constitution of

&

pose of delousing prisoners. They were, in fact, unaware of the criminal
p@#boses for which it was being used (...)".

91 Untted States Court of Appeals, Second Circuit, Sentence of 17 September 2010:
case Kiobel et al. v. Royal Dutch Petroleum Co. et al., cit ., pp. 43.

92 United States Court of Appeals, Second Circuit, Sentence of 17 September 2010:
case Kiobel et al. V Royal Dutch Petroleum Co. et al., cit ., pp. 7.

93 See: Articles on Responsibility of States for Internationally Wrongful Acts, Art. 8, in
Report of the International Law Commission on the Work of Its Fifty-Third
Session, UN GAOR, 56th Sess., Supp. No. 10, at 47, UN Doc. A/56/10 (2001) (“(...)
the conduct of a person or group of persons shall be considered an act of a State
under international law if the person or group of persons is in fact acting on the
instructions of, or under the direction or control of, that State in carrying out the
conduct (...)").

94 The Corporate Responsibility (CORE) Coalition, The Reality of Rights: Barriers to
Accessing Remedies When Business Operates Beyond Borders, May 2009, pp. 51ss.
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19999%, which enshrine, respectively, the right to life and the right to the
dignity of the human person; b) articles 4, 16 and 24 of the African Charter of
Human and Peoples' Rights (ACHPR), concerning the right to life and the
integrity of the human person, physical and mental health and a satisfactory
environment; -art. 2 (2) of the Nigerian Environmental Impact Assessment
Act, which requires companies to carry out an environmental impact
assessment in case of highly polluting practices. The present case concerned,
in fact, the practice of the so-called gas flaring%¢, which consists of the open-air

combustion of gases associated with oil during extraction phases 3@1 is
banned in industrialized countries because of its harmful ffeg the
1 the law

in 1984; but, in any case, it is foreseen that companieg ca ecial cases,

environment. Also in Nigeria the gas flaring process was rgstr

obtain a ministerial certificate that authorizes? t . ¥The applicants
complained that Shell-Nigeria and its relate panies had caused
considerable environmental pollution as th nd§ bothered to carry out an

environmental impact assessment (as rguire@by the Nigerian law)“massive,
thei

relentless and continuous gas flarin mmunity“97.

The gas flaring practicgs, INgblengented "in open and uncontrolled
manner"9 by the two compa ved, compromised the health of local
inhabitants, causing thepmsgriousWwespiratory illnesses, when not even death.
In November 2005, th @ ian Federal Court recognized the violation by
Shell-Nigeria of the to the life and human dignity of the applicants

cwmighits "inevitably include the right to clean poison-free,

pollution-ffeepnd healthy environment"9. Furthermore, art. 3 (2) (a) and (b)

iated Gas Re-Injection Act (which derogates from the general

95 ANican Charter on Human and Peoples Procedure Rules (Ratification and
Enforcement) Act, in Laws of the Federation of Nigeria, 2004, Vol. I, Cap. A9

96 A. SINDEN, An emerging human right to security from climate change: The case
against gas flaring in Nigeria, in W. BURNS, O.H. SOFSKY (a cura di), Adjudicating
climate change: Sub-national, national, and supra-national approaches, Temple
University Legal Studies Research Paper No. 2008-77, 2008, pp. 5ss.

97 Federal High Court of Nigeria (Benin Judicial Division), Sentence of 14 November
2005: case Gbemre v. Shell Petroleum Development Company of Nigeria and
Nigerian National Petroleum Corporation, Case n. FHC/B/CS/53/05, p. 4.

98 Federal High Court of Nigeria (Benin Judicial Division), Sentence of 14 November
2005: case Gbemre v. Shell Petroleum, op. cit., pp. 5.

99 Federal High Court of Nigeria (Benin Judicial Division), Sentence of 14 November
2005: case Gbemre v. Shell Petroleum, op. cit., pp. 30.
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prohibition of gas flaring) has declared unconstitutional, null and void,
ordering Shell-Nigeria and the NNPC to suspend this practice and to take
immediate measures in order to permanently interrupt it in the territory of the
TIwherekan community’©°. The jurisprudential case, differently from the
previous one, makes it possible to support the existence of the responsibility of
multinational companies for the violation of human rights, but as it emerged,
there are strong limits to enforce the sentence. From this impossibility

emerges the need for the international system to implement the instruments
that are present in the legal system. In fact, the victims could have #80Mgd to
civil courts for compensation for damages suffered or in adminj ses

@ s of gas

for the revocation of the authorization to continue in the

flaring, granted to the two companies involved. However, 8¢ proceeding
would have led to the difficulty of proving a causa neciion between the
polluting practice and the environmental and phy@ieal darage suffered by the

applicants (and a greater need for technica er¥tse) and could not in any
case order the interruption of the flari administrative appeal, in
reSgnted fu

addition to confirming this last limi rther procedural problems
related to the lack of transpa@ the authorization management
mechanisms. Finally, the a of the criminal responsibility for
international crimes could be stfyject to the same obstacles, but it should not

be overlooked that the ter should impute criminal action by sticking to
bl (] ]

the objective elemgfita subjective element. In particular, the regulatory
coverage and of the constituent elements of the illicit fact that can
be exten 0 tinational companies, would allow to criminalize the
violati hum®n rights and, presumably, to achieve an immediate result by
bypassiig the restrictions of the connection establishment causal place for the
pro of multinational companies.

Equally important, the case of the diamonds in blood is the most
current issue and serves as a test bed for the direct and even criminal
responsibility of the multinational companies for the violation of human
rights. The case of the bloodstained diamonds takes its origin in the mid-
nineteenth century when the first diamond was discovered in South Africa and

the Kimberley deposits were also opened. The diamond mining sees the

100 Federal High Court of Nigeria (Benin Judicial Division), Sentence of 14 November
2005: case Gbemre v. Shell Petroleum, op. cit., pp. 31ss.
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African countries in the foreground, in fact half of the diamonds extracted

comes from central and southern Africa'©!; Democratic Republic of Congo,

101 See also from the Special Ttribunal for Lebanon (STL) the next cases: Akhbar
Beirut S.A.L. Ibrahim Mohamed Ali Al Amin, Case. No. STL-14-06/T/CJ, Trial
Chamber Judgement, 15 July 2016 (Akhbar, Trial Chamber Judgement) the Court:
"(...) stressed that in order to see the differences in the assessment of corporate
criminal liability across nations, there is a need to look beyond the systems of
common law nations. By finding that the notion of corporate criminal liability is of
such divergent nature in the international domain of domestic practices that there
is a lack of consensus on it, the Court re-affirmed the Defence’s argum

fulfilled if the natural accused has knowingly and wilfully in
administration of justice and that the act has been committed
and wilfully in order to show culpability (...) the Amicus
accused “(1) deliberately published information on
witnesses, and (2) in doing so, they knew that their co was @bjectively likely to
undermine public confidence in the Tribunal’s abili ct the confidentiality
of information about, provided by, witnesses or itnesses (...) actual
knowledge that the disclosure poses a threa ic’s confidence in the

blindness is established, that alone suffice hichgives reason to impute
A.L. Ibrahim Mohamed Ali Al
Amin, Case. No. STL-14-06/S/CJ, R entencing Judgement, 5 September
2016, para. 2. (Akhbar, Sentencing
reus and mens rea of corporalemg
liable for contempt of court (.
seem misleading as the corpora

d found a corporate body criminally
made to the case-law of this Court might
did not commit atrocity crimes. However,
this case has been cagg en to stress that domestic practices lay the
necessary foundation f@r theQgdevelopment of international criminal law to include
corporate criminal lj ". New TV S.A.L, Decision on Interlocutory Appeal
fiction in Contempt Proceedings, Case No STL-14-

05/PT/AP/AR12Q.1, 2§ October 2014; Akhbar Beirut S.A.L., Decision on
Interlocutg ncerning Personal Jurisdiction in Contempt Proceedings,
-14-0@/PT/AP/AR126.1, 23 January 2015. For a summary of the cases

, Corporate criminal liability under international law: The New TV

ice, 13, 2015, pp. 314ss. See also: Prosecutor v. Ayyash et al., STL-11-
Redacted Version of Judgment on Appeal, par. 2 (STL, Mar. 8, 2016).
t charges are based on Rule 60 bis. See STL, Rules of Procedure and
ence, STL-BD-2009-01-Rev.6-Corr.1 (Apr. 3, 2014). In the Case Against New
TV'S.A.L. and Karma Mohamed Tahsin al Khayat, STL-14-05/PT/AP/ARI26.1,
Decision on Interlocutory Appeal Concerning Personal Jurisdiction in Contempt
Proceedings, par. 74 (STL, Oct. 2, 2014): The case illustrates how heavily debated is
the issue of corporate liability before the international tribunals and under
international law. Contempt Judge took: "(...) the traditional view by finding the
respective corporate manager criminally liable, but not the corporate entity itself
(...) several problems with the premise that the prosecution of responsible, natural
persons within the corporation would be sufficient to render effective the contempt
authority of the STL (...) the approach to impose criminal liability solely on the
responsible individual within the corporation runs the risk of producing significant
accountability gaps and would “potentially lead to unacceptable impunity,” as the
STL Appeals Panel concluded (...)". C. KAEB, The shifting sand of corporate
liability under international criminal law, in The Georgetown Washington
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Angola, Botswana, South Africa, Zimbabwe and Central African Republic are
the main producing countries. A peculiarity of the Central African state
compared to other producing countries is the absence of large mining
companies. In fact, the reality confirms that to derive greater profits from the
sale of diamonds it is not the State itself, but unscrupulous mediators,
guerrillas and law enforcement agencies who smuggle them and sell them for
sums derisory to the big multinationals. The problem of illegal diamond trade

is not new, especially in Africa2. The diamond trade has affected Sierra

International Law Review, 49, 2016, pp. 354ss. N. BERNAN, Co -Q
liability under international law: The new TV S.A.L. Anmd Aklfar BRirtt S.A.L.
cases at the Special Tribunal for Lebanon, in Journal of Intern® al) Criminal
Justice, 13, 2015, pp. 314ss.

Protocol on Amendments to the Protocol on the Statuj of 1can Court of
Justice and Human Rights (the Malabo Protocol) (addpte 27 $une 2014). These
include and are not limited to: Botswana (Sectiom24 of Penal Code 1964);
Ethiopia (Article 34 of the Criminal Code 2004 a (Section 192 of the
o¥ of the Penal Code 1930);
Malawi (Nyasaland Transport Company Ljrf R$1061-63 ALR Mal 328 and
Section 24 of the Penal Code); Nigeria (S ( of the Companies and Allied
i (Re Criminal Procedure Act 1977);

50); Zimbabwe (Section 277 of the
Act 2004). (Some of these provisions do
igflity but are premised upon its existence
pursuant to other statutory o w sources). precluding mens rea offences
or limiting liability to cri “typically associated with the economic,
environmental, or sogj pact®of the modern (multinational) corporation®.
Having said this, the osecutors, Judges) may identify certain ACC crimes
that cannot be copgmmitt rporations and in particular the leadership clause of
the crime of aggifssi ay render corporate prosecutions incongruous (Art 28M).
Art 46C state&:he' (...) Court shall have jurisdiction over legal persons, with

t
n

10

N

Criminal Law (Codification and R
not establish corporate crimin

the exceptigh o and Art 1 states that that the term “person® as it appears in
the Statufe Ygea natural or legal person” (...) the title of Art 46C and repeated
prRrivatiqns of “corporate” within Art 46 strongly suggest that the Statute is

@2 limited range of legal persons: entities incorporated under domestic

Axploitation of Natural Resources and Other Forms of Wealth of the
ocratic Republic of the Congo“ (16 October 2002) UN Doc S/2002/1146;
“Fipal Report of the Monitoring Mechanism on Angola Sanctions“ (21 December
200) UN Doc S/2000/1225; “Report of the Panel of Experts appointed pursuant to
Security Council Resolution 1306 (2000), paragraph 19, in relation to Sierra Leone®
(20 December 2000) UN Doc S/2000/1195. The “Declaration of the African
Coalition for Corporate Accountability (ACCA)“ (November 2013), According to
Article 31(1) of the Vienna Convention on the Laws of Treaties (adopted 22 May
1969, entered into force 17 January 1980) 1155 UNTS 331: A treaty shall be
interpreted in good faith in accordance with the ordinary meaning to be given to
the terms of the treaty in their context and in the light of its object and purpose.
There is also the principle of interpreting criminal statutes, that in cases of
ambiguity the matter should be resolved in favour of the defendant. See also: I.
EBERECHI, Rounding up the usual suspects: Exclusions, selectivity and impunity
in the enforcement of international criminal justice and the African Union's justice
and emerging resistance, in African Journal of Legal Studies, 4, 2011, pp. 52ss.
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Leone, where the rebel group Revolutionary United Front (RUF) controlled
diamond areas to sell diamonds to multinational companies and obtain money
for the purchase of weapons and war material. The RUF was held responsible
for war crimes and against humanity. In 1997 the Security Council banned the
sale of oil to Sierra Leone, but nothing said about the diamonds3.

Only in 2000 did the Security Council intervene and banned the
Member States from buying diamonds from Sierra Leone, which, for its part,

had to certify diamonds, so to speak, legal and distinguish them from the

bloody ones coming from the exploitation of individuals.
In the same years the Council established a group of expg
diamonds sold to multinational companies and the pugeha ar material.

In this context, the problematic concerning the fnuWgjnatfonal companies

arises, which, for years, have purchased diamon lood that have been
damaged©4. As mentioned earlier, this rep tRe test bed of the criminal
liability of multinational companiesg@s jurisprudence is still not

pronounced in this regard. Regardipg their ®gnduct, it is claimed that it is the

result of the violation of human i andgthis would be sufficient to integrate
criminal responsibility. But, a necessary assessment of the specific

case, it can be argued nduct of the multinational companies is

suitable to integrate the iridical conduct and the related imputability. In

this way, the positfon orted so far is maintained, which allows to find the

penal respo N i relation to the so-called extensive interpretation.
Returning “to€\ghe ‘Intervention of the Group of Experts, following the

i, it emerged that the Liberian Government was also involved and

As is known from here the trial was derived from President C. Taylor©s,

who became responsible for acts of terrorism, murder, rape, kidnapping and

103 Security Council, Resolution n. 1156 (1998) of 16 March 1998 and Resolution n.
1151 (1998) of 5 June 1998.

104 SCSL, Prosecutor v Sessay, Kallon and Gbao, SCSL-04-15-T, sentence of 8 April
2009, e SCSL-04-15-A, sentence of Appeals Chamber of 26 October 2009.

105 SCSL, Prosecutor v. Charles Ghankay Taylor, SCSL-03-01-PT, 29 May 2007. This
process has received particular attention from the media, due to the testimony
given to the Court by the model Naomi Campbell, regarding a diamond that she
received as a gift-presumably from the former dictator-during a party at home.
Nelson Mandela in 1997, both of whom were guests. Naomi Campbell claims she
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exploitation of child soldiers. In exchange for the material and tactical support
given to rebel groups, he obtained diamonds extracted from enslaved workers.
C. Taylor was convicted by the Special Court of Sierra Leone (SCSL) and also
by the SCSL for behaviors that have harmed the victims and for threatening
the international stability and security of West Africa¢. The Security Council
also adopted penalties for the trade in rough diamonds against Angola as the
trade in precious stones fueled civil wars'o7. Despite the intervention of the
Security Council, the traffic of bloodied diamonds resisted. In light of this, the
United Nations General Assembly adopted new instruments and d R the
conflict diamonds: "rough diamonds which are used by rebel g - to

finance their military activities", including attempts to

ine or
overthrow legitimate Governments"°8, Furthermore, the invited all
the countries of the United Nations to adhere to "Kiberley Protocol"
based on consultations of the various heads of nmént that determined
tif€ation Scheme (KPCS), a

with the aim of ensuring

the establishment of the Kimberley Proces

certification agreement signed by sever
that the profits obtained through the diathonds do not serve to finance
civil wars or other phenomena of e. The real novelty consists in the fact

that it consists of the internatj @

ertification system, suitable for tracing the
entire path of diamonds, from &graction to cutting. The participation of the

European Union in the ley process also contributes significantly to the

success of the latj Europe there are mineral processing centers,

such as Antw

of "bloody¢Mgmomgs. In implementation of the Protocol, the Council of the

@' p the night after the party by two men, who would have given her a
auee digmond, but did not tell her who the gift was. On the contrary, according to
dgtiTiony given to the court by the actress Mia Farrow-also a guest of the party-
breakfast, the model, in reporting to the actress the gift received during the
night, would have clearly stated that the diamond was given to her from Charles
Taylor.

106 African Charter on Human and Peoples’ Rights (ACHPR), "The Banjul Charter"
(adopted 28 June 1981, entry into force 21 October 1986) OAU Doc.
CAB/LEG/67/3 rev. 5, 1520 UNTS 217. For an overview of the African
Commission’s jurisprudence with respect to the rights provided under the African
Charter, see for instance O. AMAO, Civil and Political Rights in the African Charter,
and M. SSENYONJO, Economic, Social and Cultural Rights in the African Charter,
in M. SSENYONJO (ed.), The African Regional Human Rights System: 30 years
after the African Charter on Human and Peoples' Rights, Martinus Nijhoff
Publishers, Leiden, Boston, 2012.

107 UN, Conflict diamonds: sanctions and war, comunication paper of 21 March 2001.
108 General Assembly, UN Doc. A/RES/55/56 of 29 January 2001.
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European Union adopted Regulation n. 2368/2002 of 20 December 2002109,
which requires the Member States to establish an internal Community
authority to monitor the imports and exports of diamonds affecting the Union.

In conclusion, the examination of case law allows to find the absence of
a univocal orientation, but, for sure, the cases examined did not absolutely rule
out the existence of the criminal liability of multinational companies, but
rather was recognized and linked to a concrete assessment of the factual
situation in order to verify in what terms the violation of human rights is

carried outto,

6 ASPECTS OF COMMAND RESPONSIBILITY UN E@
USTICE

JURISPRUDENCE OF THE INTERNATIONAL C

The position of guarantee, in particular ol, of the superiors,
asserted itself as a consequence of the de lizgion of the armed forces,
which made it possible to identify the ppiileg®d observers of the subordinates
precisely in the commanders of thegferiph&gl units. The legal nature of this
responsibility, whose value is e edgwith respect to that of subordinates,
is still oscillating: from respo r the subordinate, to responsibility sui
generis' for non-fulfillngemgof th®duty to control the work of subordinates, to
responsibility for com @ the form of moral or material competition.

On the defihingfSide, various options have alternated: responsibility for
a fact commj rs'2, which is reflected in a normative transposition in

the statuteS ofNhe ad hoc Tribunals; type of individual criminal responsibility

acts of subordinates; type of imputed responsibility or indirect

aon (EC) n. 2638/2002 of the Council of 20 December 2002 on the
Rlementation of the Kimberley Process certification system for the international
trade in rough diamonds, in GU L 358/28 of 31 December 2002, art. 2.

1o C, STAHN, Liberals vs Romantics: Challenges of an emerging corporate
international criminal law, in Case Western Reserve Journal of International Law,
50, 2018, pp. 94ss.

m JCTY, Prosecutor v. Halilovi¢, Trial Chamber I, op. cit., par. 78: "(...) a debate has
recently been taking place at the crimes of subordinates or is a sui generis
responsibility for dereliction of duty (...)". S. DARCY, The doctrine of superior
responsibility, in A.A.V.V., Rethinking international criminal law-The substantive
part, Europa Law Publishing, Groningen, 2007, pp. 131ss.

12 JCTY, Prosecutor v. Halilovi¢, Trial Chamber I, op. cit., par. 54. ICTY, Prosecutor v.
Enver Hadzihasanovic and Amir Kubura, Case n. IT-01-47-T, Trial Chamber, 15
March 2006, parr. 69-75.
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responsibility’s, and finally dereliction of duty, in the presence of a
reprehensible failure to perform an act required by international law4. The
alternation of these definitions did not produce purely terminological effects.
In fact, the construction of the case focused on the dereliction of duty has the
merit of reporting the institution of responsibility by command in the course of
responsibility for culpable fact, but has the demerit of not dissolving the
Gordian knot of the link between the guilty omission of the superior and the
crime committed by subordinates®'s.

What is certain is that, when the responsibility as a hj ical
the

@ommand

superior lives with a responsibility deriving from a direct partigj

crime, it is the latter to establish the imputation, whil
responsibility is degraded to aggravating6. It is commo command
responsibility to be marginalized, favoring the in ion§, of the People's
Competition or the Joint Criminal Enterprise (JC despite presenting not a

few friction points with the principles of inl¢responsibility. Arguably,

there is even the accumulation of respongtb nfiguring, at the head of
the hierarchy, contextually directy TesPpgnsiBility and responsibility by
command. It is also the amplitud e notion of complicity that makes the

boundaries between responsi foé€ompetition and responsibility to be

e @ alivé, Zdravko Muci¢ (alias "Pavo™), Hazim Delic and
ga') (Celebici case), n. IT-96-21-A, Appeals Chamber,
01, par. 225.

aser Ori¢, n. IT-03-68-A, Appeals Chamber, judgment, 3 July

u3 ICTY, Prosecutor

judgment, 20§e
14 ICTY, Prog€cutoRy.
2008, . .

us C, LL,

mned if you don't liability for omissions in international criminal
ublishing, Farnham, 2013.

secutor v. Blaskic, Case n IT-95-14-PT, Pre-Trial Chamber, 4 April 1997,
OIYICTR, Prosecutor v. Juvénal Kajelijeli, Case n° ICTR-98-44A-A, Appeals
C ber, judgment, 23 May 2005, par. 85.

117 Prosecutor v. Krsti¢, Judgment, Case No. IT-98-33-A, A. Ch., 19 April 2004, parr.
266-269; Prosecutor v. Kvocka et al., Judgment, Case No. IT-98-30/1-A, A. Ch., 28
February 2005, parr. 79-91. H. ALONSO, Current trends on modes of liability for
genocide, crimes against humanity and war crimes, in C. STAHN, L. VAN DEN
HERIK (eds.), Future perspectives on international criminal justice, T.M.C. Asser
Press, The Hague, 2010, pp. 522-524. S. MANACORDA, C. MELONI, Indirect
perpetration versus Joint Criminal Enterprise: Concurring approaches in the
practice of international criminal law?, in Journal of International Criminal
Justice, 2011, pp. 165ss. A. CASSESE, The nexus requirement for war crimes, in
Journal of International Criminal Justice, 10, 2012. B. DON TAYLOR III, Crimes
against humanity in the Former Yugoslavia, in R. BELLELLI (a cura di),
International criminal justice. Law and practice from the Rome Statute to its
review, Ashgate Publishing, Farnham, 2010, pp. 285-294.

116
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fluid and to determine double imputations, sometimes stigmatized by

jurisprudences,

This is demonstrated by the difference between the solutions offered by

the ad hoc Tribunals and those from the ICC, as well as the ambiguity of the

latter. The reason is to be found in the massive nature of international

crimes9, and in the difficulties inherent in the control to be operated in

118

119

ICTY, Prosecutor v. Brdanin, Trial Chamber II, Case n. IT-99-36-T, Trial Chamber
II, 1 September 2004, parr. 284-285. ICTY, Prosecutor v. Krnojelac, Tri ;
II, judgment, n. IT-97-25-A, Appeals Chamber, judgment, 17 Septembe ]
173. Unlike the Krsti¢ and Vasiljevi¢ judgments, in the KrnojelagfCaset dges
did not motivate the choice in favor of appearance. A dissen nion was
expressed by Judge Shahabuddeen in the Krsti¢ case, in whic lafgpgleclared to
comply with the conclusion reached by the majority of thegCh Appeal only
ses Vasiljevi¢ and
is interesting to

ion in which, after
>®he judge affirmed that:
of persecution would vary
ron which the persecution is
ecution would include the legal
ensl@gement were alleged to be the basis of
il respect to deportation, imprisonment,
arge for persecution would thus vary
would include the legal elements of all
lleged to have been based. That variability
ity, definitiveness and certainty with which the

Krnojelac ) which affirmed the appearance of the compet
report a significant passage of the partially diss&fMigg op
having said that the two cases present distinct gle

according to the legal elements of the parti
based. The legal elements of the cri

elements of the crime of enslavementg
the persecution charged. Similar
torture and rape. The legal ele
from case to case; in the pres
the crimes on which the perse
is not reconcilable with_the sta

accidents of prosecutid
of the provisionglle wuiife crime (...)": ICTY, Prosecutor v. Radislav Krstié,
Partial Dissenting O n of Judge Shahabuddeen, AC, IT-98-33-A, 19 April 2004,
he suggestion proposed by Judge Shahabuddeen does not
courMyof the peculiar normative construction of the persecution. As

ents of its own-the discriminatory intent and the victim group-
to the objective and subjective elements of other cases already
within of the Statute. Consequently, the configuration of the persecution
y depends on the modality of the conduct with which it is carried out and
uted to the author. R. ESTUPINAN SILVA, Principios que rigen la
responsabilidad internacional penal por crimenes internacionales, in Anuario
Mexicano de Derecho Internacional, 2012, pp. 136ss.

From the inter-American Court see the next cases in relation on crimes against
humanity: Almonacid Arellano v. Chile, excepciones preliminares, fondo,
reparaciones y costas, 26.09.2006; Bamaca Velasquez v. Guatemala, fondo,
25.11.2000 Barrios Altos v. Per, fondo, 14.03.2001; Bueno Alves v. Argentina,
fondo, reparaciones y costas, 11.05.2007; Bulacio v. Argentina, sentencia de fondo,
reparaciones y costas, 18.09.2003; Castillo Paez v. Peru, fondo, 03.11.1997;
Comunidad Moiwana v. Surinam, excepciones preliminares, fondo, reparaciones y
costas, 15.06.2005; Garcia Asto y Ramirez Rojas v. Pert, excepciones preliminares,
fondo, reparaciones y costas, 25.11.2005; Gelman v. Uruguay, fondo y reparaciones,
24.02.2011; Godinez Cruz v. Honduras, fondo, 20.01.1989; Goibura y otros v.
Paraguay, fondo, reparaciones y costas, 22.09.2006; Gomes Lund y otros v. Brasil
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macro-levels. Just think of the case Yamashita, declared responsible by the
Supreme Court of the United States for allowing his men to commit
atrocities™°. In his dissenting opinion Judge Murphy based his dissent on the
verdict, based on the absence of knowledge in which the defendant was
involved, as well as the lack of direct links with the atrocities committed.

Not too much has changed from the case law to the Pordevic case'2,
which has declined the factors that govern the existence of effective control:

power de jure, precise knowledge of events, role-pivotal in the coordination of

mentioned, on the regulatory level, the responsibility of thes

traced back to two different paradigms: that of di S¥ponsibility,

consequent to a personal contribution, materi& oral, governed
respectively by art. 25 par. ¢) and b)*22, and the onswility of command,
governed by art. 28 of the StICC. The 1 p¥vides for the "indirect"
responsibility of superiors for crimes co %&\bordinates, structured in

a subsidiary form compared to the "difect§one*corresponding to the issue of
ter

orders (article 25 subparagraph

) or participation in criminal

, letter d)*23. From a formal point of

24%1.2010; Heliodoro Portugal v. Panama, excepciones preliminares, fondo,
rearaciones y costas, 12.08.2008; Ticona Estrada y otros v. Bolivia, fondo,
reparaciones y costas, 12.08.2008; Trujillo Oroza v. Bolivia, reparaciones y costas,
27.02.2002; Velasquez Rodriguez v. Honduras, fondo, 29.07.1988.

120 Trial of General Tomoyuki Yamashita, United States Military Commission, Manila,
8 October-7 December 1945, Case n. 21, IV Law Reports of Trials of War Criminals
1, par. 13.

121 JCTY, Prosecutor v. Pordevic, Case n. IT-05-87/1, Trial Chamber, 23 February
2011, Summary of judgment.

122 H, OLASOLO, Artigo 25 (1)-(3) (a): Responsabilidade individual e autoria, ed. Belo
Horizonte, Konrad Adenauer Stiftung, Brazil, 2016, pp. 448ss.

123 JCTY, Prosecutor v. Delali¢ and others (Celebici case), Appeals Chamber, judgment,
op. cit.
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interpreted by the doctrine, on the basis of the structure of the case, as a form
of negligent omission of the superior in the offenses of subordinates or as form
of autonomous responsibility for culpable facilitation of an intentional crime.
On the basis of this rule, it is basically aimed at criminalizing the inertia of the
commanders and superiors of the hierarchy, thus affirming the superior's
responsibility for making the commission of crimes committed by the

negligence or superficiality possible or easier for the subordinates prevent or

for not having proceeded to their punishment. Faced with the often omission

Shahabuddeen in the HadZihasanovié case'?5, whic iwes that the
hierarchical superior should not be held responsible for®he c¥imes committed

by subordinates in the absence of subjective t and any type of

participation in the realization of the typica ss, in fact, did not know
or had a way to know.

With this in mind, it has be

clari that superiors can not be held
responsible for crimes committegyb ing invested with power and being

able to effectively exercise via, non mancano orientamenti piu

restrittivi e probabil funzionali ad esigenze repressive. The

pi

Hadzithasanovi¢ ruling one of the three important rulings that the

124 ICTY, Pro g V- sovski, Trial Chamber, judgment, op. cit., par. 67: "(...) la
théorie resp@usabilité du supérieur hiérarchique fait peser la responsabilité
geeur UINgupérieur non en raison de ses actes, sanctionnés sur la base de
du Statut, mais en raison deses abstentions: un supérieur hiérarchique
responsable des actes de ses subordonnés s’il n’a pas, soit empéché les
criminelles commises par ses subordonnés, soit puni les auteurs de ces
s (...)". See also: ICTY, Delali¢ and others (Celebici case), Trial Chamber,
judgment, op. cit., par. 346. ICTY, Prosecutor v. Blaski¢, Trial Chamber I,
judgment, op. cit., par. 484. ICTY, Prosecutor v. Aleksovski, Appeals Chamber,
judgment, op. cit., par. 72. ICTY, Kordié¢ and Cerkez, Appeals Chamber, judgment,
op. cit., par. 827. ICTY, Prosecutor v. Kvoéka, Kos, Radic, Zigi¢ and Prcaé
(“Omarska and Keratem Camps”), Trial Chamber I, op. cit., par. 401.

125 ICTY, Prosecutor v. HadZihasanovi¢ and Kubura, Case n. IT-01-47-T, Trial
Chamber, Decision on the Defence Motion on Jurisdiction (in seguito ICTY,
Decision HadZihasanovi¢ on the Defence Motion on Jurisdiction), par. 32.

126 JCTY, Prosecutor v. HadZihasanovi¢ and Kubura, Case n. IT-01-47-AR72, Decision
on Interlocutory Appeal Challenging Jurisdiction in relation to Command
Responsibility, 16 July 2003, par. 51. J.A. WILLIAMSON, Some consideration on
command responsibility and criminal liability, in International Review of the Red
Cross, 90, 2008, pp. 306ss.
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Appeals Chamber of the ICTY has recently issued regarding the command
responsibility, in addition to the rulings Orié¢ and Strugar?’.

Also from the reading of the Statutes of the International Criminal
Tribunals, as well as from the jurisprudence, it is given to extrapolate the
assumptions of the responsibility of the superior: the bond of subordination;
the subjective element constituted by the actual knowledge ("knew") or
potential ("had reason to know")28 and the failure of the obligation to prevent
or punish subordinates29.

The bond of subordination, even if temporarys°o, i

mediateds?, is the source of the guarantee position, thereforggeo
obligation to prevent the event, because it is in this bond th® uperior's
power to control the subordinates rests. The subordina or bond is

directly linked to the problem of identifying subordiffates'>§ To the bond of

127 ICTY, Prosecutor v. Ori¢, Appeals Chambe gifent e ICTY, Prosecutor v.
Strugar, Case n. IT-01-47-A, Appeal judgme 2008, parr. 34, 55, 60. D.
LIAKOPOULOS, La sentenza “Pavle Strugar” per i danni alla citta di Dubrovnik del
Tribunale penale internazionale per la ex Jugoslavia, in Rivista Gazzetta Ambiente,
3, 2005, pp. 154-167. T. SQUATRITQPO.R. YOYNG, A. FOLLESDAL, G. ULSTEIN,
The performance of internationa ts .and Tribunals, Cambridge University
Press, Cambridge, 2018.

128 S, DARCY, The doctrine of su
case of the Statutes of the ad ho

onsibility, op. cit., pag. 131 ss.: "(...) in the
ribunals the standard is that an accused “knew
or had reason to kno crimes had been or were about to be committed.
Around the time of thi on of the ICTY Statute, the Commission of Experts
felt that was ne heg#part of a superior is: a) actual knowledge b) such
serious personalfdergfi8ion or the part of the commander as to constitute wilful
and wantorn, ‘@l ardgof the possible consequences, or c¢) an imputation of
€ knOyledge, that is, despite pleas to the contrary, the commander,
an@® circumstances of the particular case, must have known of the
and acquiesced therein (...)", (Final Report of the Commission of
xperts, U.N. Doc. S/1994/674, 27 May 1994, par. 56, reprinted in M.
BASSIOUNI (ed.), International Criminal Law-Vol. III: Enforcement, 2 nd
ransnational Publishers, Ardsley, New York, 1999, pp. 443ss.

129 | , Delali¢ and others (Celebici case), Trial Chamber, judgment, op. cit., par.
3480. in the same sense: ICTY, Prosecutor v. Halilovi¢, Trial Chamber I, op. cit., par.
56 in which the three elements of the command responsibility doctrine have been
extrapolated: a) the existence of a superior-subordinate relationship; b) that the
superior knew or had reason to know that subordinates had or were about to
commit criminal acts, and ¢) the superior did not take the necessary and reasonable
measures to prevent those crimes or to punish the perpetrators.

130 ICTY, Prosecutor v. Kunarac, Kova¢ and Vukovi¢ (“Foca” Case), Trial Chamber II,
judgment, n. IT-96-23-T & IT-96- 23/1-T, Trial Chamber I I, Decision on Motion
for Acquittal , 3 July 2000, par. 399

131 ICTY, Prosecutor v. Strugar, Case n. IT-01-42-T, Trial Chamber II, judgment, 31
January 2005.

132 "(...) the first element of superior responsibility, the superior-subordinate
relationship, must involve the superior having the power to control or influence the
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subordination is added!3s, for civil or political superiors, "the inherence" of the

crimes committed by the subordinate to his own service activity, which

however risks introducing an unequal treatment with respect to the other

hypotheses. It is not said that a guarantee position must be present, because in

many cases the jurisprudence of the ad hoc Tribunals disregards it,

recognizing a facilitating character also to the omissive conduct of those who

were not obliged to prevent crimes, in the absence of the superior-subordinate

relationship or other source of the obligation to act34.

133

134

135

acts of subordinates (...)": ICTR, Prosecutor v. Bagg
judgment, op. cit., par. 37.
The Appeals Chamber in the Ori¢ case held that, whi
the subordinates in person, at least “their eft@hcemust be established before
superior responsibility ca arise (ICTY, . Ori¢, Appeals Chamber,
judgment, op. cit., par. 35). The Appeal r reversed the conviction of Oric
for crimes committed by the Milita olieg bectuse the Trial Chamber did not
mention the potentially culpablegmembers®of the Military Police but only
established the existence of the i Pglice as an entity (ICTY, Prosecutor v.
Ori¢, Appeals Chamber, judsg it., par. 35. The identification of the
subordinates and finding of { ginal responsibility is particularly important
in cases where subordinates of tHg accused are alleged to be criminally responsible
tratorS who are not subordinates of the accused (ICTY,
oki¢, Case n. IT-02-60-A, Appeals judgment, 9 May
Questa ricognizione giurisprudenziale si rinvia, piu
A BADAR, N. KARSTEN, Current developments at the
ibunals, in Internatuonal Criminal Law Review, 8, 2008,

I

Prosecutor v. Blagoje
2007, parr. 280
diffusamente, a

Internation. 1

par. 238. \

ICTR, Prose@ytor v. Kayshema and Ruzindana, Trial Chamber II, judgment, op.
i 00. , Prosecutor v. BoSkoski and Tarculovski, Trial Chamber II, Case
T, Pre-Trial Chamber, Decision on Assigned Pro Bono Councel
hallenging Jurisdiction, 8 September 2006, par. 402.

secutor v. Sam Bockarie (Withdrawal of Indictment) (Special Court for
Si&ra Leone, Case No. SCSL-03-04-1-022, 8 December 2003); The Prosecutor v.
Sesay, Kallon & Gbao (RUF Case) (Trial judgment) (Special Court for Sierra Leone,
Case No. SCSL 04-15-T, 25 February 2009); The Prosecutor v. Sesay, Kallon &
Gbao (RUF Case) (Appeal judgment) (Special Court for Sierra Leone, Case No.
SCSL 04-15-A, 26 October 2009); The Prosecutor v. Brima, Kamara & Kanu (AFRC
Case) (Trial judgment) (Special Court for Sierra Leone, Case No. SCSL 04-16-T, 20
June 2007); The Prosecutor v. Brima, Kamara & Kanu (AFRC Case) (Appeal
judgment) (Special Court for Sierra Leone, Case No. SCSL 04-16-A, 22 February
2008); The Prosecutor v. Johnny Paul Koroma (Indictment) (Special Court for
Sierra Leone, Case No. SCSL-03-I, 7 March 2003); The Prosecutor v. Fofana and
Kondewa (CDF Case) (Trial judgment) (Special Court- xxii-for Sierra Leone, Case
No. SCSL 04-14-T, 2 August 2007); The Prosecutor v. Fofana and Kondewa (CDF
Case) (Appeal Judgment) (Special Court for Sierra Leone, Case No. SCSL 04-14-T,
28 May 2008); The Prosecutor v. Foday Saybana Sankoh (Withdrawal of
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the omissive responsibility, a duty to act to be found beyond the criminal law
stricto sensu intenteds, therefore a position of guarantee, whose source is
variously identified: by the laws and customs of war for the Appeals Chamber
of the Mrksi¢ case'’, to international humanitarian law, to positions of
authority or to the situation of danger previously caused for the Trial Chamber
in the Orié¢ case's. Until the Sljivancanin case, in which the right of armed
conflicts was invoked9. The lowest common denominator of this
jurisprudence is precisely to be directed towards finding a source of the
obligation to act, even found in national rights, instead identifying i aws

and customs of war an alternative source4°. The same caswi the

configuration of the duty to act is rather rich but above al d@ty to act
incardinated on the responsibility of position stands oqu
Mucié4t and the case of Bala, Musliu, Murtezi'43 the side of the

individual criminal responsibility*3, first stop o e ph¥sical and personal

Indictment) (Special Court for Sierra Le 0. SCSL-03-02-PT-054, 8
December 2003); The Prosecutor v. Ch kay Taylor (Indictment) (Special
Court for Sierra Leone, Case No. SCS T, 20’ May 2007).

136 "(...) common ground would see b, that riminal responsibility for omission
requires a duty to act (...) quite al legal system use legal duties from
beyond the criminal law as a
omission (...)": as noticed fro
omission”, in Internatonal Crimi

137 ICTY, Prosecutor v.
judgment, 5 May 2
138 ICTY, Prosecuto

‘BERSTER, “Duty to act” and “commission by
Law Review, 10, 2010, pp. 619, 621-625.

ase n. IT-03-68-T, Trial Chamber II, judgment, 30 June

2006, par. 3
139 M.G. KO O\!romotion de la justice des droits de 'homme et du réglement
des conffits War leMroit international. Liber amicorum Lucius Caflisch, Martinus
bhsh s, The Hague, 2007. J. WEEKS, Strongmen and straw men:
regimes and the initiation of international conflict, in American
Science Review, 106 (2), 2012, pp. 329ss.

S, Treatise on international criminal law. Volume I: Foundations and
geeral part, Oxford University Press, Oxford, 2013, pp. 97ss.

141 Tn Celebici case the Trial Chamber held that the defendant Mucic had been in a
position of de facto superior authority over the Celebici-prison camp and, by virtue
of his position, was primarily responsible for the detainees’ living-conditions. By
withholding adequate food, water, health care and sanitary facilities from those
under his control, Mucic was found to have participated in maintaining the
inhumane conditions that prevailed at the prison-camp: ICTY, Delali¢ and others
(Celebici case), Trial Chamber, judgment, op. cit., par. 1123.

142 "(_..) in Limaj et al., defendant Bala was found guilty for having participated in cruel
treatment by omission in that he failed to satisfy the basic needs of detainees under
his control (...)": ICTY, Prosecutor v. Limaj, Bala and Musliu, Trial Chamber II,
Case n. IT-03-66-T, Trial Chamber II, 30 November 2005, par. 652.

143 P.J. STEPHENS, Collective criminality and individual responsibility: The
constraints of interpetation, in Fordham International Law Journal, 2014, pp.

140
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perpetration of the crime, it is noted that the concept of "commission" has
been expanded44,conflicting tendencies are found in the case law on the
commission by omission. But the same jurisprudence tries to contain such
tendencies by requiring that the commission by omission presupposes an
obligation to acts. The doctrine, however, believes that the question of the
position of guarantee is marginal if we consider that art. 28 of the StICC does
not establish a general clause of extension of the punishment through the

asserted equivalence between the act and the omitting, but proceeds to the

the obliged subject, the description of the proper conduct and t}

the specific subjective element.

Control must be effective, and must result in thggma' ossibility of

preventing or punishing criminal behavior=¢. This actty can find its

aiding and abetting after the
Peri$¢ cases, in Die Friedens-

ional Law, 16, 2015, pp. 525ss. B. GOY,
Individual criminal responsib ore the International Criminal Court: A
Comparison with the agmioc Trfgunals, in International Criminal Law Review,
2012, pp. 34ss. P. GR @ , Justice péenale internationale, ed. Mare & Martin,

Chambers, in Chicago Journg

Paris, 2016. L. GR nterpreting crimes in the Rome statute of the
International CrighinalgCo®ef] Oxford University Press, Oxford, 2016. O. KUCHER,
A. PETRENKQ, Naterfiaffonal criminal responsibility after Katanga: Old challenges,
new solutig, i#'n Law Journal, 3, 2015, pp. 144ss.

144 ICTR, P tor @ Gacumbitsi, ICTR-2001-64-A, Appeals Chamber, judgment, 7
July , PaR206.

145 IC tor v. Gali¢, Appeals Chamber, IT-98-29-A, Appeals Chamber, 30
er 2006, par. 175. ICTY, Prosecutor v. Blaskic, Appeals Chamber,
op. cit., par. 663. ICTR, Prosecutor v. Ntagerura and others, Case n.
-09-46-A, Appeals Chamber, 7 July 2006, par. 659. ICTY, Prosecutor v.
Mm¥sic-Sljivancanin, Appeals Chamber, judgment, op. cit., par. 134-146-147. ICTY,
Prosecutor v. Popovic and others, n. IT-05-88-T, Trial Chamber II, 10 June 2010,
par. 1019.

146 JCTY, Prosecutor v. Delali¢ and others (Celebici case), Trial Chamber, judgment,
op. cit., par. 378. ICTR, Prosecutor v. Akayesu, Trial Chamber, judgment, op. cit.,
par. 491. ICTR, Prosecutor v. Kayshema e Ruzindana, Trial Chamber II, judgment,
n. ICTR-95-1-A, Appeals Chamber, 1 June 2001, par. 222. The term of: "effective
control” was defined as: "(...) the material ability to prevent and punish criminal
conduct”. ICTY, Prosecutor v. Delali¢ & Others (Zejnil Delalic, Zdravko Mucic alias
"Pavo", Hazim Delic and Esad LandZo alias "Zenga"-Celebici case), Case n. IT-96-
21-T, Trial Chamber, judgment, 16 November 1998, par. 198 and 256. And in the
same spirit: SCSL, Prosecutor v. Brima, Kamara and Kanu, Appeals Chamber,
judgment, SCSL-04-16-T, Trial judgment, 20 June 2007, par. 257.
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foundation in official functions, in de jure or de facto#7, and in the place
occupied within the military or political hierarchy. Not even an appreciable
influence can be compared to an effective control, drawn from specific
indices'8. The fact that there is a de jure power does not imply, at least until
proven otherwise, the effectiveness of control'49. The Appeals Chamber in the
HadZihasanovié¢ and Kubura case confirmed the Celebici orientation, and also
ruled out legal presumptions and reversals of the burden of proof in this
regards°. Also in the Ori¢ case it has been confirmed that de jure power is not
synonymous with effective control, it is only one of the factors fro ich to

infer the existence of the effectiveness of controls:.

147 ICTY, Prosecutor v. Delali¢ and others (Celebici case), Tgjal , judgment,
op. cit., par. 378. ICTR, Prosecutor v. Akayesu, Trial C ber§fudgment, op. cit.,
par. 491. ICTR, Prosecutor v. Kayshema e Ruzindana, TriaRChamber II, judgment,

op. cit., par. 216 and 222. ICTR, Prosecutor v. Mus hamber I, judgment

and Sentence, ICTR-96-13-T, Trial Chamber I, judg Sentence, 27 January

osedutor v. Kajelijeli, Appeals Chamber,
judgment, ICTR-98-44-T, Trial Cha December 2003, par. 85.

Chamber, judgment, op. cit., par. 541.

elebici case), Trial Chamber, judgment, op
or v. Bagilishema, n. ICTR-95-1A-A, Appeals

148 ECCC, Prosecutor v. Eav ali

ICTY, Prosecutor v. Delali¢ an

cit., par. 364-378. ICTRgProse

Chamber, judgment, 3 )
149 ICTY, Prosecutor ANali¢

op. cit., par. 197.
150 JCTY, Prosec@ioRyv.

jfdg 252 April 2008, par. 21.

151 ur opinion in the HadZihasanovic and Kubura case and in the Deli¢
dispute whether the accused exercised effective control over
tachment, which fought alongside with the units of the accused, and

tarily from the cooperation with those units. The Appeals Chamber clarified
the alleged benefit from the cooperation with other units is not a relevant
factor when assessing whether the superior had effective control (ICTY, Prosecutor
v. Hadzihasanovic and Kubura, Appeals Chamber, judgment, op. cit., par. 189). It
added that it may entail some form of responsibility if the particulars of such
responsibility are adequately pleaded in an indictment. However, ultimately the
superior responsibility is only triggered upon a showing of effective control (ICTY,
Prosecutor v. Hadzihasanovic and Kubura, Appeals Chamber, judgment, op. cit.,
par. 213). In the HadZihasanovic and Kubura case, the Appeals Chamber found that
the relationship between the accused and the Mujahedin detachment was one of
cooperation and did not evolve into a superior- subordinate-relationship (ICTY,
Prosecutor v. HadzZihasanovic and Kubura, Appeals Chamber, n. IT-01-47-A, 22
April 2008, par. 21, parr. 200, 210, 214, 217, 221). In the Delic case, the majority
found that the Mujahedin detachment was not an independent unit merely
cooperating with the army of Bosnia and Herzegovina, although it enjoyed a certain
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With regard to the subjective element, the required standard fluctuates

from fraud®2, with further complications for cases that require a specific

152

degree of autonomy (ICTY, Prosecutor v. Rasim Deli¢, Case n. IT-04-83-T, Trial
Chamber I, judgment, 15 September 2008, par. 466). The majority found that Delic
exercised effective control over the Mujahedin and was, therefore, criminally
responsible for a number of crimes committed by the Mujahedin. In his dissenting
opinion; Judge Moloto considered that the relationship between the Mujahedin
detachment and the Army of Bosnia was throughout one of cooperation rather than
one effective control. A. GRESCHKOW, Feindbilder der Nachkriegsgeneration in
Bosnien und Herzegowina: Bosniens Jugend zwischen Hoftung und de hatten

2004, par. 285 (“committing” refers generally to the dire
perpetration of the crime by the offender himself”); judgmef§
95-1-A), Appeals Chamber, 1 June 2001, par. 187; judg t,
T), Trial Chamber, 29 Nov. 2002, par. 62 ("The accus ill o
criminal responsibility for committing a crime u der
proved the he personally physically perpetrated t

personally omitted to do something in violatio i
(-..)); judgment, Kamuhanda (ICTR-99-54
commit a crime usually means to perpetr,

omit to fulfil a legal obligation in a unishable by penal law (...)");
hamBgr, 15 July 1999, par. 188; judgment,
al Chamber, 22 February 2001, par. 390;
er, 2 August 2001, par. 601; judgment,
, March 2002, par. 73. judgment, Blagoje
Simié (IT—95—9—T) Trial ChambRg, 17 October 2003, par. 137 (“(...) any finding of

national humanitarian law
hamber, par. 595 (“(...) to

Kunarac (IT -06- 23-T & IT 9623/ 1
Judgment Krsti¢ (IT -98- 33-T), s

commission requires thesg or physical, direct or indirect, participation of
the accused in the rele inal act, or a finding that the accused engendered a
culpable om1s51on o thg effect, where it is established that he had a duty to

Oxford & Queg aind, 2013. J. PEAY, Mental incapacity and criminal liability:
redrawi e fat}f lines?, in International Journal of Law and Psychiatry, 2015,
PP- 4s5mM.E.RADAR, The mental element in the Rome Statute of the International
i @ aw Forum, 19 (4), 2008, pp. 477ss. According to the above author: "(...)
of theories havve emerged in criminal law to istinguish between dolus

€ is and advertent negligence, among others, consent or approval theory (die
Billigungs-oder Einwilligungtheorie), indifference theory (die
Gleichgiiltigkeitstheorie), possibility theory (die Vorstellungs-oder
Moéglichkeitstheorie), probability theory (die Wahrscheinlichkeitstheorie),
combination theory (Kombinationstheorien) etc. The non-exhaustive list of
theories is illustrative of the plethora of approaches in the criminal law theory (...)".
R.S. CLARK, The mental element in international criminal law: The Rome Statute
of the International Criminal Court and the elements of offences, in Criminal Law
Forum, 5, 2001, pp. 296ss. R. CRYER, H. FRIMAN, D. ROBINSON, E.
WILMSHURST, An introduction to international criminal law and procedure,
Cambridge University Press, Cambridge, 2010. A. ESER, Mental elements-Mistake
of fact and mistake of law, in A. CASSESE, P. GAETA, G.R.W.D JONES (eds.), The
Rome Statute of the International Criminal Court: A Commentary, Oxford

University Press, Oxford, 2002, pp. 890ss. A. GII GIL, Mens rea in co-perpetration
and indirect perpetration according to article 30 of the Rome Statute. Arguments

71



RDFG — Revista de Direito da Faculdade Guanambi, v. 5, n. 2, pag. 13-91

intent, to negligence so serious as to be assimilated to acquiescence, to pure
and simple negligence's3. To the variety found on the subjective side is added,
however, a multiplicity of situations compatible with the omissive
responsibility of the superior: from the omission combined with the choice to
be present (approving spectator) that proves to be instigating's4, to the similar
presence nearby, until absentee facilitator.

The offense that contemplates the responsibility of command is
sustained by subjective attitudes, in derogation from the general subjective

parameter of the intent and knowledge of art. 30 of the StICC, but b

case of fraudulent and negligent liability, there is evidence_g

simplifications. However, in the case of Brdjanin, jurisprud8gce dgnounced

the tendency to impute such a form of responsibility for lon in the
crime based on the passive presence at the scene of imé} through a series
of presumptions and presumptive deductions. enti®d role assumes the

available information.
We need an effective knowle the subordinates had

committed or were committing a cgime™§ or°’potential, deriving from the

d by the agent or the co-perpetrator, in
, ¥, 2014, pp. 87ss. K.J. HELLER, The Rome
al Court, in K.J. HELLER, D. DUBBER (eds.),

against punishment for exce
International Criminal Law Rq
Statute of the Internatigmal Cri
The handbook of com

hnd mental element: An analysis of national and
es, ed. Nomos, Baden-Baden, 2014. K.M.F. KEITH,
r responsibility as developed by ICTY Jurisprudence, in

The mens rea of§sup

Leiden Jou ational Law, 14, 2001, pp. 618ss. P.H. ROBINSON, J.A.

GRALL, enfNanalysis in defining criminal liability: The model penal code and

beyond, in ford Law Review, 35, 1983, pp. 685ss. D. FLECK, The law of non-
nal

@ med conflict, in D. FLECK (a cura di), The Handbook of
paffomal humanitarian law, Oxford University Press, Oxford, 2013, pp. 581-
NWWILMSHURTS (a cura di), International law and the classification of
, Oxford University Press, Oxford, 2012.

153 T , Prosecutor v. Akayesu, Trial Chamber, judgment, op. cit., par. 489, which is
noticed that: "(...) negligence so serious as to be tantamount to acquiescence or
even malicious (...)", as we can see from the case: ICTY, Prosecutor v. Blaskic, Trial
Chamber I, judgment, op. cit., par. 314,

154 ICTR, Prosecutor v. Mpambara, case n. ICTR-01-65-T, Trial Chamber, 11
September 2006, par. 22; ICTR, Prosecutor v. Akayesu, Trial Chamber, judgment,
n. ICTR-96-4-A, Appeals Chamber, 1 June 2001, par. 605, parr. 704-705.

155 ECCC, Prosecutor v. Eav alias Duch, Trial Chamber, judgment, op. cit., par. 523,
whihe is repeated the jurisprudence of the case: ICTY, Prosecutor wv.
Hadzihasanovic and Kubura, Appeals Chamber, judgment, op. cit., par. 30 ("(...) la
Chambre d'Appel souligne que lorsqu'un supérieur ne punit pas un crime dont il a
effectivement connaissance, ses subordonnés sont portés a croire qu'il cautionne,
voire qu'il encourage de tels agissements et qu'ils sont alors plus enclins a
commettre d'autres crimes (...)"). In the same spirit see also: SCSL, Prosecutor v.
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possession of exhaustive information?s” or that are in any case such as to lead
to investigations. No intrinsic limitation of the relevant information is
established, either in terms of the form, oral or written, or the official
character of the same. It is possible to draw the effectiveness of the knowledge
from circumstantial elements!s8: the number, the type and the extent of the
illegal acts imputed to the subordinates; the era of facts, the weapons used; the
logistical means put in place; the places where the crime was consummated,

their breadth; the times of evolution of the operations; the methods for

carrying out illegal acts; the officers and the people employed; the p
the superior was at the time of the events. By way of example, i

to prove an effective knowledge in the face of a great physical di between
the place where the superior was located and the one j@ w € crime was

consumed, on the contrary, instead, in the face of proi and reiteration?s9.

Sesay, Kallon and Gbao, Trial judgment, & Gbao (RUF Case) (Trial
judgment) (Special Court for Sierra Le CaSy No. SCSL 04-15-T, 25 February
20009, par. 311.

156 ICTY, Prosecutor v. Furundzija, T mber, judgment and Sentence, Appeals
Judgment, TC, IT-95-17/1-T, 1 bes1998, par. 240-243, (according to the
spirit of casw: Soering v. Uni of 7 July 1989 from European Court of

Human Rights, par. 90).
157 S. DARCY, The doctri :! superi®r responsibility, op. cit., pag. 131 ss.: "(...) it is

clear that a more exac ndard is required of civilian superiors, while military

commanders ma or subordinate crime on the basis of their own

recklessness or gbssiplgnegligence. The latter are said to beunder a “more active

duty” to keepyt sely®s informed “of their subordinates” conduct (...)", ICTR,
N

a e Ruzindana, Trial Chamber II, judgment, op. cit., par.
jve definition of recklessness in the Model Penal Code is
e following fashion: A person acts recklessly with respect to a

must be of such a nature and degree that, considering the nature and
pWhosE of the actor’s conduct and the circumstances known to him, its disregard
inwglves a gross deviation from the standard of conduct that a law-abiding person
would observe in the actor’s situation.

158 ECCC, Prosecutor v. Eav alias Duch, Trial Chamber, judgment, op. cit., par. 543,
citated the jurisprudence of: ICTY, Prosecutor v. Kordi¢ and Cerkez, Trial Chamber,
judgment, op. cit., par. 427 and SCSL, Prosecutor v. Sesay, Kallon and Gbao, Trial
judgment, SCSL-04-15-A, Appeal judgment, 26 October 2009, par. 309.

159 ICTY, Prosecutor v. Aleksovski, Appeals Chamber, judgment, IT-95-14/1-A, 24
March 2000, The Appeals Chamber has established that to ensure a reasonable
predictability of judgments it is necessary to follow previous decisions, but has
foreseen the possibility of departing from them if imperative reasons seem to
impose it in the interests of justice. This decision was confirmed in the Semanza
judgment of May 31, 2000 of the ICTR, and finds a normative basis also in the art.
21 paragraph 2 of the StICC.
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Effective knowledge is even more easily demonstrated if the superior is
part of a structured organization that has information and surveillance
systems©, The superior has the right to know when he has information that
will allow him to know about the crime or anyway information that is so
alarming that it leads to inquiries for obtaining feedback'. No detailed
information is necessary, but it is sufficient that they are general'¢2, being
sufficient also the violent or unstable character traits of certain soldiers or

their criminal reputation, provided they are subordinates'®s. No constant

he

3 f certain

control is necessary, but only in relation to certain revealing indices fact,
the by-laws adopted the so-called theory of alarm signals, thrg Q

wanted to limit the duty of inquire of superiors: in the pré

information, from which he could clearly deduce the com of offenses

by the subordinates, the superior can not neglect valigte them for the
purposes of his due determinations. It is clea t th&information must
present a margin of evaluation, otherwise it r<ﬁ%der the hypothesis of
full knowledge, with consequent change tive title of responsibility.
Among other things, also regarding igformgtiorT, there is a linguistic problem
that lurks in the discrepancy betw@nghsh version (information which
@ pat

such crimes) and the French oné§nformations leur allow conclusion)®s of the

clearly indicated, that the suly ere committing or about to commit

¥alias Tuta, and Martinovié, alias Stela, Trial Chamber,
judgment, IT98 ial Chamber, judgment, 31 March 2003, par. 73. See also
in the sameg®piy se: ICTY, Prosecutor v. Kordi¢ and Cerkez, Trial Chamber,
j . cit.Npar. 428.

160 ICTY, Prosecuto

r v. Eav alias Duch, Trial Chamber, judgment, op. cit., par. 544,

case), Trial Chamber, judgment, op. cit.,, par. 393 and the case from: SCSL,
Prosecutor v. Sesay, Kallon and Gbao, Trial judgment, op. cit., par. 310.

163 ECCC, Prosecutor v. Eav alias Duch, Trial Chamber, judgment, op cit., par. 43,
citated the jurisprudence of case: ICTY, Prosecutor v. Ori¢, Trial Chamber II,
judgment, op. cit., par. 57 A 59.

164 ECCC, Prosecutor v. Eav alias Duch, Trial Chamber, judgment, op. cit., par. 544,
citated the jurisprudence of the next cases: ICTY, Prosecutor v. Delali¢ & Others
(Celebici case), Appeals Chamber, judgment, op. cit., par. 226. ICTY, Prosecutor v.
Blaskic, Appeals Chamber, judgment, op. cit.,, parr. 62, 64 and 406. SCSL,
Prosecutor v. Sesay, Kallon and Gbao, Trial judgment, op. cit., par. 312

165 J. PUSCHKE, Grund und Grenzen des Gefahrdungsstrafrechts am beispiel der
Vorbereitungsdelikte, in R. HEFENDEHL, Grenzenlose Vorverlagerung des
Strafrechts?, BWV Berliner Wissenschafts-Verlag, Berlin, 2010, pp. 10ss.
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standard, a difference that also affects the subjective element, because only the
French version emphasizes the mere objective fact of the availability of
information, regardless of their suitability to be symptomatic of crimes®,
given the circumstances®’, to prevent crime or punish the perpetrators. The
effectiveness and reasonableness of the measures must be proven case by
case®® on the basis of further indices: the orders given, the measures taken to
make them executive, the measures aimed at ending illegal acts, the initiation
of adequate investigations to bring out the crime or to bring the guilty to

justice. Given the need to contextualize the adequacy of the measuy

the superior can avoid the omissive responsibility, it is as if, f

obligation, one could derive a particular. The obligation topre separate
from that of punishing. Concerning the obligation tg p Wthe Appeals
Chamber in the Krnogjelac case'® considered th ving the crimes of
subordinates unpunished can not be consider of of the superior's

knowledge of the future commission of crig hndytherefore does not reach
the threshold of had reason to know. dvalu@gion must always be a case'7°.
However, in the most recent case Ggfovina™y, it was emphasized that creating
a climate of impunity among s iatge produces an encouraging effect in
the commission of crimes.

The pronunciatigmigskos® and Tarcéulovski'72, was no less incisive, in
@ ior was deemed to be exempted from the

ing the competent authorities and soliciting the

o
which the hierarchica

obligation to puni

166 JCTY, sectigr v. Delali¢ & Others (Celebici case), Appeals Chamber, judgment,
r. 250).

rosecutor v. Krnojelac, Trial Chamber II, judgment, op. cit., par. 95.
the relevance of de facto power, in the Celebici case, the Trial Chamber
luded that "a superior can be held criminally responsible even if he has not
ially and juridically the power to take the necessary measures to prevent the
crime committed by subordinates”. See also: ICTY, Prosecutor v. Delali¢ and others
(Celebici case), Trial Chamber, judgment, op. cit., par. 395.

168 ECCC, Prosecutor v. Eav alias Duch, Trial Chamber, judgment, op. cit., par. 545,
citated the case: ICTY, Prosecutor v. Halilovi¢, n. IT-01-48-A, Appeals Chamber,
judgment, 16 October 2007, par. 63.

169 ICTY, Prosecutor v. Krnojelac, Appeals Chamber, judgment, n. IT-97-25-A, Appeals
Chamber, judgment, 17 September 2003, par. 169.

170 ICTY, Prosecutor v. Hadzihasanovic and Kubura, Appeals Chamber, judgment, op.
cit., par. 30-31.

171 ICTY, Prosecutor v. Gotovina and others, Trial Chamber, Summary of judgment.
172 ICTY, Prosecutor v. Boskoski and Taré¢ulovski, Appeals Chamber, op. cit.
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opening of inquiries, thus fully fulfilling the duty of inquire. It is not necessary
that there is a causal link between the action or the omission of the superior
and the perpetration of crimes'73, and the discrepancies found in the same
jurisprudence because, if such a link is required, it would mean demanding a
necessary involvement of a material nature or psychic, thus distorting the
responsibility of the superior74.

In general, the international legislator in the discipline of the
competition of people does not contemplate the causal contribution to the

consummation of the crime. This inevitably leads to the marginalizaj

relevance of the contribution, which must not necessarily have g
efficacy, as long as it is in some way directed to favor or the
purpose'7s. Some conclusive observations on the structu 28 of the
StICC as the norm in several cases, whose omissiv, du€ is alternatively

related to the prevention of crimes, punishment he perpetrators or, in a

totally innovative way, to the collaboration o rior for justice purposes:
a conduct previous or subsequent to "wwhose roster realizes an
deht"76, depending on the crime

173 ICTY, Prosecutor v. Hahlov1c mber I, par. 78, "(...) dans l'affaire Celebici
(ICTY, Prosecutor v. Delali s-Celebici case, Trial Chamber, judgment, op.
cit., par. 398), la Def pris comme reference que l'ouvrage (...)", according
to opinion of de M. C ] BASSIOUNI, The law of the Internatlonal Criminal

goslavia, ed. Transnational Publisher, ardsley, New

indictment in the sense of " progre%
nd ;% er

York, 1996, pp. (.. ) qui parle de l'existence d’un lien de causalité comme
d’un éléme e la théorie de la responsabilité du supérieur hiérarchique
)"

174 ICTY. secljor v. Delali¢ and others (Celebici case), Trial Chamber, judgment,

. 396-400. On the possibility of establishing the responsibility of the
- ICTY, Prosecutor v. Halilovi¢, n. IT-01-48-A, Appeals Chamber,
16 October 2007, par. 78.

175 ] , Prosecutor v. Kvo¢ka, Kos, Radic, Zigic and Prcaé¢ (“Omarska and Keratem
CaWps”), Trial Chamber I, Trial Chamber I, n. IT-98-30/1, Trial Chamber I, 2
November 2001, par. 289.

176 D. LIAKOPOULOS, Die Hybriditdt des Verfahrens der Internationalen ad hoc
Strafgerichtshofe und die Bezugnahme auf innerstaatliches Recht in der
Rechtsprechun, in International and European Union legal Matters, 2012. G.
TURAN, Responsibility to prosecute in an age of global governamentality: The
International Criminal Court, in Cooperation and Conflict, 50, 2015. M.
ODRIOZOLA GURRUTZAGA, Responsabilidad penal por crimenes internacionales
y coautoria medita, in Revista Electronica de Ciencia Penal y Criminologia, 17,
2015, pp. 7ss.N. JAIN, Perpetrators and accessories in internatonal criminal law.
Individual modes of responsibility for collective crimes, Hart Publishing, Oxford
and Portland, Oregon, 2014.B. GOY, Individual criminal responsibility before the
International Criminal Court: A comparison with the ad hoc Tribunals, in
International Criminal Law Review, 12, 2012, pp. 5ss. A. AZZOLINI BIANCAZ, La
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committed, the position of the superior and the degree of collectability of the
dutiful conduct assessed case by case. What has been outlined above is,
essentially, the responsibility of superiors for complicity in an omissive form.
More complex is the "mapping" of the dogmatic transpositions offered to the
various commissions, and can be understood only by retracing the
jurisprudence on the subject, from that of the ad hoc Tribunals, to that of the
ICC. In the jurisprudence of the ad hoc Tribunals, to impute crimes to the

leaders, we use the institute of the competition'77, declined through planning,

instigation and direct order. For the planning activity, on

jurisprudence has focused a lot78, the importance of

considered controversial, considered necessary th majority

jurisprudence'9, except for isolated rulings:se.

Behind the conduct of ordering, part of the jifrispguudeéhce hides a form

not of complicity but of self-mediated with conse%ttribution of primary
to

responsibility to the hierarchical superiors? C f author and coauthor
of a teleological and non-formal chara& lied, which makes it possible
to equate the conduct of the hieragghical erior who imparts the criminal
order to that of the author, by vi igftordship over the fact. In particular,
a teleologically oriented co f auteur is accepted, based on the
criterion of the domain duc®In practice, international jurisprudence, in
particular that of the I the basis of this teleological notion, which is

very different fro rmal one, succeeds in making the co-author notion

responsabilidad construccion de la responsabilidad penal
mbito internacional, in Alegatos Revista, 20, 2018.

tor v. Kordié¢ and Cerkez, Trial Chamber, judgment, op. cit., par. 373.
osecutor v. Akayesu, Trial Chamber, judgment, opo cit., par. 473. ICTR,

ecutor v. Bisengimana, n. ICTR-00-60-T, Trial Chamber II, 13 April 2006, par.
31. ICTR, Prosecutor v. Nzabirinda, Case n. ICTR-2001-77-T, Trial Chamber II, 23
February 2007, par. 15.

178 In this sense see: ICTR, Prosecutor v. Akayesu, Trial Chamber, judgment, op. cit.,
par. 40. ICTY, Prosecutor v. Blaskic, Trial Chamber I, judgment, op. cit., par. 279.
ICTY, Prosecutor v. Limaj, Bala and Musliu, Trial Chamber II, op. cit., par. 513.

179 ICTR, Prosecutor v. Jean de Dieu Kamuhanda, n. ICTR-95-54A-T, Trial Chamber
II, 22 January 2004, par. 592. ICTY, Prosecutor v. Mrksic-Radic-Sljivancanin, n.
1T-95-13/1-T, Trial Chamber II, 27 September 2007, par. 548. ICTR, Prosecutor v.
Seromba, n. ICTR-2001-66-1, Trial Chamber, 13 December 2006, par. 303.

180 JCTY, Prosecutor v. Kordié¢ and Cerkez, Trial Chamber, judgment, par. 386.
181 [CTY, Prosecutor v. Kordi¢ and Cerkez, Trial Chamber, judgment, op. cit., par. 367.
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anybody contributing to the JCE, and the Tadié¢ case it's an example. It is just
one of many examples of how we can expand the mesh of the responsibility of
hierarchical superiors, probably because the narrow confines of command

responsibility are not suited to repressive needs.
7 CONCLUDING REMARKS

In particular, we can say that the positive solution proposed in relation
to the criminal liability of multinational companies for internationa aes is
certainly not an exhaustive solution since there is still no unanjgo u% ion

on the matter. The decision to address the issue from a diffé¥

@rspective
angle moves from the desire to use existing tools and i
legislation to guarantee the values of the internati conjnunity. In other
words, it was decided to offer an incriminatin, utio® that serves as an
extrema ratio for the criminal penalties th putable to multinational
companies and which completes the saget paratus of international
law. The solution offered was the resyf of &gecohstruction that started mainly
from the examples of national la it should not be overlooked, even in
the general conclusions, th eNdl responsibility of the multinational
companies was expressly foresed and regulated in the draft of the St-ICC. As

a consequence, the pre @ f such authoritative regulatory source was read

in conjunction wj cwedTrent legislation and with the jurisprudential

contribution. %, after examining national and international

legislation«;&aw, it was possible to find that the elements constituting
t ca

the illj be the subject of extensive interpretation. Consequently,

m
th

application corollaries. Moreover, through the extensive interpretation it

ing Wse of the extensive interpretation would result in the indictment of
e 1®conduct without derogating from the principle of legality and its
would be possible to dispose of the means present in the international order,
guaranteeing the widest protection to the values of the international
community. Ultimately, it is reiterated that the solution proposed in this
regard does not want to be exhaustive of an issue that has a considerable
operating scope and that has proved to be connected with various factors

(economic, political and social) not always easy to understand.
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I will conclude with the words of the International Military Tribunal,
which famously noted that “crimes against international law are committed by
men, not by abstract entities, and only by punishing individuals who commit
such crimes can the provisions of international law be enforced(...)”:82. The
same idea on the need to effectively protect human rights in the light of new
challenges is echoed in the discussion of the responsibility of transnational
corporations. What has changed is the legal subject whose responsibility is in

question; what remains is the need for the international legal order to face the

reality of today. O
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