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ABSTRACT

An emerging debate in criminal law concerns whether the penal system should integrate the
community’s intuitions of justice. Using a sample of 659 participants, this study aims to
analyse different intuitions of justice related to different stages of attempts and completion
of homicide as well as to evaluate whether legal training modifies these intuitions. The results
suggest that participants grade differently both criminal liability and formal sanction
associated with different scenarios and that specialized legal knowledge has no relevance to
the intuitive distribution of these variables. We conclude by analysing some of the
implications of these results for the development of criminal legislative policy.
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RESUMEN

Uno de los debates emergentes en Derecho penal es sobre si el sistema penal debe integrar
las intuiciones de justicia de la comunidad. Con una muestra de 659 participantes, el objetivo
de este estudio ha sido, por un lado, analizar diferentes intuiciones de justicia relativas a las
distintas tentativas y la consumacion de homicidio, asi como evaluar si la formacion en
derecho modula estas intuiciones. Los resultados apuntan a que los participantes graddan
tanto la responsabilidad penal como la sancion formal en diferentes casos escenarios y que
los conocimientos especiales en Derecho no tienen relevancia en la distribucion intuitiva de
estas variables. Concluimos analizando algunas de las implicaciones que tienen estos
resultados en la elaboracion de la politica legislativa penal.

Palabras clave: intuiciones de justicia, tentativa, consumacion, metodologias empiricas,
disefios cuasiexperimentales.

1. IsKkilling just as serious as attempting to kill? “It’s up to me.”

In most penal systems, an individual who completes a crime — fully carries out an illegal act
and causes the underlying illegal result — is perceived as deserving a more severe punishment
than an individual who merely attempts the same crime (Bittner, 2008) because, although the
latter has completed the proscribed conduct that could have produced the illicit result, the
unlawful result has not been achieved. Thus, in our penal system, an individual who has
attempted but not completed a crime deserves a less severe punishment than that given to an
individual who has caused the legislatively disparaged result. We could end our discussion
here by saying that this is so because it is just; because it should be so; or because it is more
appropriate than the alternative on account of deontological and axiological reasons rooted
in multiple theoretical constructs on the difference between attempt and completion,?
assuming that is irrelevant whether the above justifications are consistent with majority
opinion. This article, however, attempts the converse: to open the door wide to the potential
relevance of the community’s intuitions of justice, which might lead to the revision of
penalties by a particular criminal institution, and which we should be able to identify,
measure, and reflect upon, not only regarding their relevance and existence, but also

regarding the best possible methodology for restraining them. We will do so by focusing

2 See generally the traditional manuals; in the European context, see, Roxin (2014, 2017, pp. 843-854); or Mir
Puig (2015) and the Anglo-Saxon, Fletcher (2000).
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exclusively on the aforementioned difference between the deserved punishments for
attempted and completed crimes — on which the majority of the doctrine agrees — as a first,
uncontroversial step that will nevertheless open the door to whether — and how and why —
we can and should measure society’s opinions about penal institutions and their
consequences.

As we have set forth, the basis for differentiating, in terms of the deserved
punishment, between a completed crime and an attempted crime has been widely discussed
by philosophers (Donnelly-Lazarov, 2015) as well as criminal law scholars (among others,
Marialich, 2004; Roxin, 2017) and constitutes a classic topic of discussion among objectivists
and subjectivists (Lippke, 2016). Although in most of the doctrine, attempt deserves less
punishment than a completed act based on the result produced and in accordance with the
danger that the act effectively poses for legal rights (Gil Gil, 2015; Serrano Piedecasas, 1999),
taking the interest of other individuals suggests that they should be punished equally because
of the actor’s intent, which is usually identical in both situations (Christopher, 2004; Deely,
2016). Other authors have advanced mixed theories that “begin with criminal will as the basis
for punishment but believe it necessary to limit punishment through objective requirements,
such as the act having shocked the community” (Mir Puig, 2015, p. 348).

The fact that the justification for this different deserved punishment between an
attempt and a completed crime does not refer explicitly to intuitions of justice or community
opinions does not mean that there must not be tacit acceptance of them. After all, as is often
declared, and we believe rightly, criminal law in a democratic society should reflect the
shared values of those who must respect it and similarly must encompass behaviours that are
socially devalued (Mir Puig, 2015). Nevertheless, this notion gives the immediate impression
that public opinion is considered irrelevant to the effects of the material legitimation of
different deserved punishments and that it is perceived as a problem, rather than as an
argument for legitimacy. This is due to the fear that it will lead to populist punitive forms
whereby the opinions of the public do not correspond to the values that have traditionally
been assigned to criminal law in a social-democratic legal state (Norval Morris, 1974).

We should not be afraid, however, to reopen the debate about the real role of the

public in the formulation and legitimation of the law (Duus-Otterstrom, 2018; Mir6 Llinares,
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2017a; Robinson, 2013; Varona, 2016). This is so if we at least accept the notion suggested
by Feinberg (1995) that a criminal law that is completely divorced from social sensitivities
would be a penal system “in which only an intellectual elite matters, and the genuine
convictions of a majority consensus are dismissed as moral superstitions.” (p.8). Moreover,
considering empirical knowledge about compliance with norms (Mird Llinares, 2017b), a
criminal law that is opposed to the community’s intuitions of justice cannot fulfil the function
of punishment to deter behaviours that are harmful to protected interests, given the intense
relationship between perceived legitimacy and individual conduct (Mir6 Llinares, 2017a;
Robinson, 2013).

At a time in which dichotomous fallacies are increasingly common, we must clarify
that asserting that certain social consensuses may be relevant to the dialectical process of
moral construction to justify the institutions of the penal system — such as attempt itself and
the punishment it deserves — does not mean that the decision on that difference in punishment
should depend exclusively on a more or less well-structured survey. We are not defending a
dull empiricism that rests on the possibility of “testing” the principles and penal institutions
by simply checking the existence of determined social consensus. It is obvious that the
democratic basis for the intervention of criminal law in a legal state is more complex and
goes beyond simply imposing the will of the majority, at least for a Criminal Law that seeks
not to fall for relativism. However, that fact does not imply that the (potential) knowledge of
reality should be ignored; in particular, the potential existence of a social consensus is related
to the ideas of justice that are also held by the same experts who elaborate the moral
principles. In fact, even from a constructivist ethical position far removed from empiricism
such as Habermas’ theory of communicative action (2001) or Nino’s epistemological
constructivism (1988), the convenience of paying attention to the social practice of moral
discourse is recognized — along with the practice itself — as relevant for inferring the rules
and factual criteria presupposed in that practice. In fact, ignoring this potential knowledge
would mean completely leaving aside the social consensus from the democratic
argumentation of criminal intervention, with the risk of falling on a circular metaphysical

idealism.
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The decision of whether killing and attempting to kill are equally serious crimes can
only be made by society through the promulgation of a criminal code. The dogmatic system
of Criminal Law must be built upon the principle of proportionality and, in the end, upon an
ethical justice basis and the appropriate punishment in both cases. However, only from an
idealistic constructivism, believing that to understand a moral truth an individual reflection
absolutely isolated and alien to social reality is adequate, would be irrelevant the social
consensus knowledge of the arguments on which those are based. Not only is this topic not
currently under discussion, but it can also be considered a minority position. This paper will
not resolve these essential philosophical considerations, but will shed light on how these
consensuses must be measured and, in particular, whether we can get to know community

intuitions of justice.

2. Punitive attitudes versus intuitions of justice: two dimensions of the relationship

between public opinion and the penal system.

When we raise the issue of public opinion with respect to the penal system, some arguments
generally used by legislatures to criminalize a particular behaviour or increase sentences take
the form of “social demand,” “social outcry,” etc. The tendency of legislatures in many
countries to employ these social demands (Varona, 2008) has been defined and studied
particularly in the international literature (Green, 2006; Hough & Roberts, 1998; Maruna &
King, 2004; Roberts, Stalans, Indermaur, Hough, 2003; Roberts & Hough, 2005; Allen,
2002; Roberts, 1992; Haines, 2007; Cullen, Skovron, Scott & Button, 1990). Since the 1990s,
multiple studies have examined citizens’ attitudes towards the criminal justice system
(Aizpurta & Fernandez Molina, 2011; Aizpuruda, 2014; 2015) by attempting to analyse the
hypothesis offered by Garland’s (2001) theory of the “culture of control,” or, more clearly,
by the thesis of punitive populism introduced by Bottoms (1995, cited in Dzur, 2012). In
Spain, authors such as Varona (2008), Aizpurta and Fernandez Molina (2011), Fernandez
Molina and Gomez Tarancon (2010), have carried out major studies whose main goal is to
confirm, according to Anglo-Saxon literature, whether the “social demand” that legislators

claim to justify revising the criminal code truly exists, and that evaluate social demands of
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the public with respect to the violation of norms (Fernandez Molina & Tarancén Gomez,
2010; Varona, 2008; 2009), as well as the effects of informed public opinion on their punitive
demands (Aizpurla & Fernandez Molina, 2011; Varona, 2016). These studies, then, cast
doubt on the common beliefs that “the sentences are not harsh enough” (Doob, 2000) and
make it particularly clear that politicians generally and systematically misinterpret society’s
demands from the penal system (Larrauri, 2005). In other words, this research focuses on
evaluating public opinions about the functioning of the penal system and responds
collaterally to the question of what the public wish to punish.

Other authors have analysed public opinions differently, not so much with respect to
the global functioning of the criminal justice system already in place, but rather with respect
to the very essence of the criminal justice system through the idea of intuitions of justice
(Robinson & Darley, 1995, Robinson, 2013). In fact, intuitions of justice are proposed as a
way to approach people’s idea of justice by conceptualizing it as the product of an intuitive
knowledge as opposed to more complex reasoning processes, thereby extracting the factors
that influence judgements about state punishment. According to this view, intuitions of
justice are spontaneous judgements about the punishment that a person deserves for
committing a crime (Robinson & Darley, 2007), thus relating the notion of culpability to that
of the just punishment. Furthermore, one of the main findings of the authors is a universal
consensus on intuitions of justice (cross-cultural), or at least on a core of
wrongdoing (Robinson & Kurzban, 2007), to which they add that there are certain extremes
of criminal law that are eminently intuitive, as that the sentence deserved for an attempt
depends on how close the actor is to the completed crime, that for the accomplice it depends
on the level of assistance provided to the principal actor, and that for the actor depends on
whether he or she is in a position of guarantor or meets the necessary requirements for
legitimate defence (Robinson & Darley, 1995).

What is truly interesting about Robinson and Darley’s proposal, in any case, is that
these intuitions can be useful for deriving rules for distribution of liability and punishment
through lay intuitions of justice (Robinson & Darley, 1995; Robinson, 2013). This notion is
based on the idea that in regard to preventing crime, the power of interpersonal relationships

and internalized norms is drastically superior to the power of public penalties (Robinson,
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2012), so “laws based on community standards of deserved punishment enhance this
obedience” (Robinson, 2012, p. 233). Empirical desert or legitimacy, which would be
achieved when the subject perceives that the punishment is appropriate according to what he
sees as just, constitutes — as has been demonstrated empirically in several experiments
(Robinson, Barton, & Lister, 2014; Robinson, 2012, 2013) and in quantitative studies in
Spain (Bautista & Mir6 Llinares, 2015; Bautista & Sitges, 2016; Mird Llinares & Bautista,
2013) — the essential distributive criterion for punishment modified by the constitutional
demands of the social-democratic legal state. In other words, as we have stated elsewhere
(Miré Llinares, 2017a), in the legal pronouncement phase, the function of punishment is to
prevent the perpetration of injustice through general communication as the expressive
confirmation of the social model of legitimate behaviour, which reinforces people’s
compliance as social subjects. This being the case, there is an obvious interest in confirming
whether criminal law, by punishing completed homicide more harshly than for attempted
homicide, is acting in accordance with a clear and defined social perception of different
deserved punishments for each behaviour by the public.

The principal goal of this paper, then, is to analyse and evaluate whether, as indicated
by the research of Robinson & Darley (1995), there are shared and firm intuitions of justice
about attempts and completed crimes. We will add, however, another goal that we find to be
of interest, namely, to analyse whether these intuitions of justice are modified by specialized
knowledge that people may have. In selecting their different samples, Robinson and his
collaborators (1995, 2007, 2010, 2013) excluded people involved in the justice system:
“judges, law students, or police officers, figuring that those people would have opinions that
were to some extent formed by their contact with the system” (p. 8). This exclusion is
interesting because if, as it confirms, intuitive knowledge is characterized precisely by being
knowledge that is not based on concrete reasoning, and if having this kind of specialized
knowledge could affect the intuitions of justice through which rules of criminal liability and
distribution of punishment must be deduced, it would seem that the concept of intuition of
justice is not as intuitive as it suggests and that the concept could be manipulated and

influenced, with important repercussions.
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3. Objectives and hypotheses

The general objective is to evaluate some intuitions of justice with respect to the crime of
homicide in four different degrees: completed crime, completed attempt, incomplete attempt,
and impossible attempt®. The crime chosen for this purpose corresponds to what Robinson &
Kurzban (2007) call the core of wrongdoing, referring to a category of crimes that include
damage to person or damage to property by taking things without consent, such as deception
in exchange. Both writers assert that “such wrongs are so central to effective group
cooperation that they may arise in any group in any culture” (p. 1891).

To achieve this general objective, we propose the following specific objectives:

1. To determine the criminal liability and formal criminal punishment associated with
each scenario.

2. To assess the perception of justice of formal punishments imposed by the Spanish
Criminal Code.

3. To compare the different intuitions of justice across scenarios.

4. To analyse whether the study of law modifies intuitions of justice.

To achieve the specific objectives above, four hypotheses have been developed

around the following intuitions of justice:

a) Judicial-criminal liability. It has been established that people are capable of
perceiving differences among degrees of execution of a crime and accordingly

grading judicial-criminal liability (Robinson & Darley, 1995; Robinson 2000).

3 The impossible attempt scenario does not correspond to the use attributed to that term in the continental theory
of criminal law. By impossible attempt we understand a scenario in which there is no possibility of appreciating
an attempt. With this case scenario not legally qualifiable as some kind of attempt according to our criminal
law system, we wanted to test the maximum “cogitationes poenam nemo patitur”. That is, we wanted to check
whether the participants considered the intention of the subject despite not having any result and even in a case
where the result was not possible.
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Therefore, our corresponding hypothesis is that (H1) the participants will assign
different judicial-criminal liability to the different scenarios.

b) Formal criminal sanction. The position of Robinson & Darley (1995) is that
people are capable of grading deserved punishment as a function of the
differences among different scenarios. As a result, we hypothesize that (H2) the
participants will assign a different criminal sanction to the different scenarios.

c) Perception of the justice of the Criminal Code. The studies that have considered
whether society in fact demands greater punishment (Varona, 2008, Aizpurla &
Fernandez Molina, 2011) make clear that the public is not as punitive as
legislators often assert when enacting penal reforms that generally increase
sentences based on arguments about social demands. Thus, the hypothesis
proposed here is twofold: (H3a) participants who assign the same criminal
sanction as that of the Spanish Criminal Code will obtain higher scores on the
perception of justice; and (H3b) participants who did not agree with the formal
sanction in the Criminal Code will have chosen a less severe punishment.

d) Knowledge of the law. It is important to point out that whether one has knowledge
of the law is obviously not an intuition of justice in and of itself, but rather an area
of participants’ expertise. In this context of specialized knowledge, the
methodology followed by Robinson and his collaborators of removing such
participants from their study samples leads us to suppose that the authors predict
the following tendencies: (H4a) Participants who have studied law will distribute
judicial-criminal liability differently from those who have not; and (H4b)
participants who have studied law will distribute formal sanctions differently

from those who have not.
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4. Methods

4.1. Participants

The sample was composed of 659 participants who are residents of Spain, of whom 72% are
women and 28% are men, with a median age of 29 (SD=10.51). In addition, 83% have a

university education, and 30% of the total sample have studied law.

4.2. Variables and instrument

An ad hoc questionnaire was designed to measure the following dependent variables: (1)
judicial-criminal liability, (2) formal sanction assigned by the participants to each scenario,
and (3) perception of justice in relation to the real formal sanction established in the Criminal
Code. With respect to the independent variables, on the one hand, we have the different
scenarios (i.e., a completed act, a completed attempt, an incomplete attempt, and an
impossible attempt; see description in Annex I), and on the other hand, we have the pseudo-
manipulation of our quasi-experimental design with knowledge about the law that creates the
experimental conditions (see design type). As a result, we have determined that the most
appropriate way to evaluate intuitions of justice is by using scenarios (Le6n & Aizpurua,
2017; Pozuelo Pérez, 2013), which is an ideal technique when “participants may be unable
to explicitly weight and integrate the elements involved in complex decisions” (Carlsmith,
Darley & Robinson, 2002, p. 287). In keeping with this last point, we have presented subjects
with scenarios to judge and thereby infer the principles of these judgements based on the
response patterns in the different cases (Robinson, 2000).

With respect to the dependent variables, we used the following items:

1. Judicial-criminal liability: To what degree do you believe that “A”’s conduct

should be judged by the law? Participants were asked to respond on a scale of 0 to

10, where 0 means that “I think the conduct should not be judged by the law in no

case” and 10 means that “I believe that the conduct should be judged by the law in

every case.”
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2. Deserving of formal sanction: What formal sanction do you believe “A” would
deserve given the facts provided? In this case, participants were provided with 13
possible punishments* ranging from no punishment to the death penalty and graded
them from lesser to greater according to how they would affect individual liberty.

3. Perception of justice of the Criminal Code’s penalty. Taking as an example the
scenario of a completed crime: The crime of homicide is punished in our Criminal
Code by a prison sentence of 10 to 15 years. How do you evaluate this sanction? With
respect to the rest of the scenarios, an impossible attempt has no formal sanction
associated with it, whereas an incomplete attempt is punished by a prison sentence of
2 Y% to0 5 years, and a completed attempt by a prison sentence of 5 to 10 years. A scale
of 0 to 10 was provided for the response, where 0 means “totally unjust” and 10 means
“totally just.”

Finally, participants’ knowledge of the law was assessed with a dichotomous item:

Have you studied law?

4.3. Procedure

The survey was distributed through paid advertising services on Facebook. We used Google’s
free survey system to develop the survey. The eligibility criteria for participating in the study
were as follows: 1) being a Facebook user living in Spain; 2) being at least 13 years old; and
3) speaking Spanish. The campaign was developed over a week, with a potential reach of
21,000,000 people but obtaining a total of 659 valid responses. In addition, a link was
programmed to randomly distribute the four questionnaires corresponding to the four

scenarios.

4 Specifically, the response choices were as follows: No punishment; monetary fine; community service;
probation; 3 months to one year in prison; more than one year to 5 years in prison; more than 5 years to 10 years
in prison; more than 10 years to 15 years in prison; more than 15 years to 20 years in prison; more than 20 years
to 25 years in prison; more than 25 years to 30 years in prison; life in prison with the possibility of parole; and
the death penalty.
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Table 1.
Distribution of the sample for each scenario
Sex L
Scenario N (%) Meanage (DT) StUd'(ii')n law

Women (%) Men (%) 0
Impossible attempt 166 (25.2) 123 (74.1) | 43(25.9) 28.73 (9.58) 52 (31.3)
Incomplete attempt 161 (24.4) 115 (71.4) | 46 (28.6) 29.27 (11.16) 52 (32.3)
Completed attempt 155 (23.5) 110 (71.0) | 45 (29.0) 30.15 (10.90) 44 (28.4)
Completed crime 177 (26.9) 126 (71.2) | 51(28.8) 29.14 (10.42) 50 (28.2)

4.4. Design type

This study incorporates a double design. First, an exploratory non-experimental design
characterized by scenarios corresponding to the crime of homicide in four different degrees
was aimed at evaluating hypotheses H1, H2, H3a and H3b. In addition, given the important
subsample made up of participants who have studied law (see Participants), a second study
was designed based on the artificial creation of two experimental conditions that allowed us
to respond to hypotheses H4a and H4b: participants who have not studied law (control group)

and participants who have studied law (experimental group).

5. Results

5.1. H1. Regarding judicial-criminal liability

The first proposed hypothesis is that the participants will assign different judicial-criminal
liability to the different scenarios. In this case, having to compare more than four groups, we
conducted the contrasts based on variances rather than medians. Because the assumption of
homoskedasticity is violated (F= 7.754; p = .000), the comparison among groups was

conducted using the Kruskal-Wallis test.
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Figure 1: Means of “judicial-criminal liability” for each scenario.
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Figure 2: Box plot diagram (Judicial-criminal liability).

As shown in Figure 1, the participants assign an increasing median judicial-criminal

liability to each scenario. This difference was shown to be statistically significant by applying
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the corresponding statistic (y>= 173.403; p=.000). The difference is statistically significant
in a general way, but it does not provide us with enough information on each specific case.
For that reason, Table 2 shows the Kruskal-Wallis analyses in pairs:

Table 2.

Contrasts for judicial-criminal liability by pairs of scenarios

Scenario* v ES P
IA - InA 187.474 20.367 .000
IA-CA -224.802 20.566 .000
IA-C -229.575 19.894 .000
InA - CA -37.328 20.719 430
InA-C -42.101 20.053 215
CA-C -4.773 20.255 1.000

*Impossible attempt (1A), Incomplete attempt (InA), Completed attempt (CA), Completed act (C).
The differences shown in Table 2 are not among all the pairs but only between
impossible attempt and the other scenarios. The statistics show that in terms of judicial-
criminal liability, there are not statistically significant differences with respect to the other

assumptions. In accordance with these results, we can accept H1, but only partially.

5.2. H2 regarding deserved formal sanction

The second hypothesis is that the participants will assign a different formal sanction to the
different scenarios. As predicted during the study design process, the variability of the
responses was fairly wide, as participants were provided with a list of 13 possible judicial-
criminal consequences so that they could be as specific as possible in their responses and
knew what level of formal sanction they were assigning to each case. Table 3 shows the
response options chosen by the majority by the participants (i.e. mode) regarding the

sanctions provided for each case scenario.
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Table 3.

Mode of the formal sanctions for each scenario

Scenario

Mode

%

Completed crime

Completed attempt
Incomplete attempt
Impossible attempt

Prison for more than 10 years to 15 years
Prison for more than 1 year to 5 years
Prison for more than 1 year to 5 years
No punishment

20.9%
30.3%
31.1%
43.4%

As with H1, when we compared more than two heteroskedastic samples (F= 6.105;

p=.000), we used the contrast statistic of the Kruskal-Wallis test. The results show that there

are statistically significant differences in terms of deserved punishment in a general sense

between the different scenarios (y>= 234.09; p=.000). In contrast to the pair comparison and

unlike the previous hypothesis, the differences are statistically significant in every case (see

Table 4), which allows us to accept H2.

Table 4.

Contrasts for formal sanctions by pairs of scenarios

Scenarios* »© ES p
IA - InA -162.840 20.894 .000
IA-CA -222.399 21.099 .000
IA-C -302.97 20.409 .000
InA-CA -59.560 21.256 .030
InA-C -140.130 20.572 .000
CA-C -80571 20.780 .001

*Impossible attempt (1A), Incomplete attempt (InA), Completed attempt (CA), Completed act (C)

5.3. H3a and H3b regarding perception of justice

Regarding the perception of the justice of the sanction imposed by the Criminal Code, we

put forward two different, but closely related, hypotheses. First, according to H3a

participants who assign the same criminal sanction as the Criminal Code will obtain higher

scores on the perception of justice.
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Table 5.

Description of the concordance between the sanction imposed by the participants and the
sanction imposed by the Criminal Code

Concordance N % Mean SD
No 465 70.5% 4,99 3.232
Yes 194 29.5% 7.43 2.905

As Table 5 shows, participants who did not agree with the sanction imposed by the
Criminal Code obtained, on average, a lower score on that variable. Additionally, in
agreement with the contrast test, the differences are statistically significant (t=-9.372;
p=.000), which allows us to accept H3a.

According to H3b participants who did not agree with the formal sanction in the
Criminal Code will have chosen a less severe sanction. To confirm this hypothesis, we
evaluated formal sanctions corresponding to the 465 participants who did not agree with the
actual punishment in the Criminal Code. Table 6 shows that except in the case of an
impossible attempt, all other scenarios were assigned a lower penalty than the one imposed
by the Criminal Code, with this difference more pronounced for the completed and
incomplete attempt than for the completed crime. Although the chi-square test shows general
statistically significant differences (y>= 136.286; p=.000), it would be prudent to partially
accept H3b and suspend judgement on the case of completed crime pending further data.

Table 6.

Distribution of the punitiveness of sanctions for participants who did not agree with the
actual formal sanction in the Spanish Criminal Code

Completed Completed Incomplete Impossible
crime attempt attempt attempt
Sggizflreness 42.1% 25.4% 34.9% 100%
Ip;lejfﬁte;:/eness 57.9% 74.6% 65.1% 0%
16
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5.4. H4a and H4b regarding knowledge of the law

Finally, in line with the observation made earlier on the methodology of Robinson and his
collaborators regarding the exclusion of participants with specialized knowledge of the law
from samples (Robinson & Darley, 1995), we have presented two final hypotheses that may
allow us to understand whether such exclusion is sufficiently justified. First, H4a predicted
that participants who have studied law will distribute judicial-criminal liability differently

from those who have not.

10
9
7,9279 8,0236
8 7,4771 I
7 7,8636 8
6 ,8077
5
4 3,377
3
2 2,8846
1
0
Impossible attempt  Incompleted attempt  Completed attempt Completed crime
=== | aw studies === No law studies

Figure 3: Comparison of “judicial-criminal liability”: group who has studied law/group

who has not studied law.

As shown in Figure 3, from a descriptive perspective, we can detect certain
differences in the medians, especially for incomplete attempt; nevertheless, in the case of
completed attempt and completed crime, both points nearly coincide. Given the
heteroskedasticity of the data, we developed contrast analyses using the nonparametric

Mann-Whitney U test, which yielded the following results for each scenario: impossible
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attempt (z=-1.107; p=.268), incomplete attempt (z=-1.04; p=0.299), completed attempt (z=
-0.103; p=.918) and completed crime (z=-0.392; p=.694). As a result, we cannot reject the
null hypothesis for H4a.

6. Discussion

The results of our study show how participants attributed different levels of judicial-criminal
liability (see Table 2) and formal punishment (see Table 4) to various scenarios. These results
are consistent with Cushman (2008) that in cases involving punishment and blame,
individuals who attempt a crime but fail to cause harm are judged more leniently than those
who completed the crime and inflicted harm. Similarly, Darley, Sanderson and LaMantia
(1996) concluded that for both homicide and robbery, participants assigned greater liability
to a subject who came closer to actual completion of the crime. It seems quite significant to
us that, even when dealing with different scenarios, we find a majority assessment that an
attempt to kill is not as serious as killing. The Criminal Code’s assignment of different levels
of punishment to attempted and completed crimes would therefore correspond to a clear
societal intuition of justice. This, in turn, as we have said, would indicate that as long as the
hypotheses confirmed by empirical studies about the influence of legitimacy on compliance
with norms endure (see Mird Llinares, 2017b; Robinson 2010, 2012, 2013), then a potential
preventive effect that implies that the behavioural model determined by the law should
correspond to moral intuitions themselves would be appropriate, more so than if the
punishment for a completed crime was the same as that for an attempted crime.

On the other hand, in relation to the perception of the justice of the sanctions imposed
by the Criminal Code, it has been shown how those who scored less on this variable assigned
a less severe penalty to the scenario evaluated. We may suggest that this result is an indication
of our participants’ attitudes towards punishment, which could be categorized as less
punitive, in line with several of the most relevant national studies (Varona, 2008; Aizpurla
& Fernandez Molina, 2011).

One of the most revealing findings of this study may be that, in contrast to what was

initially hypothesized based on the research of Robinson and his collaborators (Robinson &
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Darley, 1995), individuals who have studied law distributed liability and punishment in the
same way as those who have no specialized knowledge. It seems to us that this reinforces the
validity of intuitions of justice by confirming that intuitive knowledge about what is right
and what is wrong does not depend on specialized knowledge. In this sense, our results
suggest that it is not necessary to exclude people who have studied law from samples of
studies concerning citizens’ intuitions of justice, as Robinson (1995) does, at least with
respect to testing such institutions of criminal law as the degree of execution of the crime of
homicide, although this may need to be confirmed for other types of crimes.

Along with these other interesting results, we believe that there is another finding that
should not be dismissed: we have demonstrated that we can empirically examine an issue
that has been widely discussed in theory. We are well aware of the limitations of the study
and that these must be considered when interpreting the results: the problems inherent in the
sample’s lack of representativeness, the brevity of the instrument, the operationalization of
the first item (i.e., judicial-criminal liability) and the seriousness of the crime considered
(Aizpurta & Fernandez-Molina, 2016). Nevertheless, with the different possibilities offered
by empirical methodologies and their designs, a study such as this is an example of how
jurists can open the doors to the empirical falsification processes to scientifically determine
how to study society in an empirically valid and not merely axiological or speculative manner
(Mird Llinares, 2018).
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ANNEX |

Completed act scenario

“A” decided to kill “B.” With this idea, he got up in the morning, took out the pistol that he
kept in his nightstand, and went to “B’’s workplace. He waited until the end of “B”’s
workday, and from the sidewalk in front, he took out the gun, pointed it at “B,” and shot. The
bullet hit “B” in the head, and he died.

Completed attempt scenario

“A” decided to kill “B.” With this idea, he got up in the morning, took out the pistol that he
kept in his nightstand, and went to “B’’s workplace. He waited until the end of “B”’s
workday, and from the sidewalk in front, he took out the gun, pointed it at “B,” and shot.
However, because of the noise of the shot, “B” jerked his head, which saved his life. The
bullet hit the wall five centimetres from his head. While “A” was aiming again, he was
arrested by the police.

Incomplete attempt scenario

“A” decided to kill “B.” With this idea, he got up in the morning, took out the pistol that he
kept in his nightstand, and went to “B”’s workplace. He waited until the end of “B”’s
workday, and when he saw him in the doorway, he began to shoot, but the pistol was
unloaded. Then, he quickly looked in his pocket for bullets, and as he was about to put them
in the pistol, he was arrested by the police.

Impossible attempt scenario

“A” decided to kill “B”. With this idea, he got up in the morning, took out the pistol that he
kept in his nightstand, and went to “B”’s workplace. He waited until the end of “B”’s
workday. From the sidewalk in front, he saw through the window that “B” walked out of the
building’s elevator and suddenly collapsed on the floor. “B” had suffered a heart attack and

died immediately. After observing the scene, “A” went home.
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