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Revista de Derecho
THEMIS 61(.%$)-#"'().%#$,'(#"(',-#,+.$,#]#(&.$,-'d.$.$,-#+,

, , , , , , ,-B9E<6,$HKN<>6<>,0BE9:D<E9* 

103)!37,#1$""(?%3V!"(#%!)3"#=#30)0=0%&#3

%0"0.!,(#3 !3 "#%.&!&!,.03 +!,!3 /!'()(&!,3

!3 )!.3 !$&#,(1!10.3 !3 8$03 %0$&,!)("0%3 )!3

,0.+0"&#3 103 )!.3 =!%(40.&!"(#%0.3 103

=!&0,(!>3 "#%3 0.+0"(!)3 9%4!.(.3 0%3 )!.3 1#.3

A$,(.+,$10%"(!3 %!"(#%!)3 03 (%&0,%!"(#%!)3
**

* Abogado. Vicepresidente de la Comisión de Procedimientos Concursales de INDECOPI en Lima Norte. 

** Sumilla redactada por el autor.
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Revista de Derecho
THEMIS 61 )M, )%&".-1(()*%

/,:(+2%2* )%",-)(2* ,)3+(2%+-)* ()* $)%* (#%8%*

-+/()*'$)/,%&*<%2#%*()#-)"(2*(2#%4&(",/-*7*
/(* 8&%)#(%',()#-* /(* )$(:%2* ,/(%25*V)-* /(*

%&* '%)(=-* /(* &%2* +(&%",-)(2* "-'(+",%&(2*

)-'4+(*/(*/,"<-*%"$(+/-*()* ,/,-'%*,)3&K2O*

$)* '%+"-* +(3$&%#-+,-* 7* 3()(+%+* $)* B-+-*
8%+%* )(3-",%+* +(/$"",-)(2* %+%)"(&%+,%2* %&*
"-'(+",-*()#+(*)%",-)(215*

2(*(2#%4&(",.*;$(*LI%2*8%+#(2*"-)#+%#%)#(2*
+("-)-"()*;$(*(&*/$'8,)3@*;$(*8(+',#(*&%*

,)B(+,-+* %* 2$* :%&-+* )-+'%&@* (2* "-)/()%4&(*
"$%)/-* "%$2%* -* %'()%A%* "%$2%+* $)* /%>-*
,'8-+#%)#(* %* $)%* +%'%* /(* 8+-/$"",.)*

+(#+%2%*/(*'%)(+%* ,'8-+#%)#(* &%* "+(%",.)*
/(* $)%* +%'%* /(* 8+-/$"",.)* )%",-)%&N5*
V&#(+,-+'()#(@* (2#(* #('%* B$(* '%#(+,%* /(*
$)*%'8&,-*/(2%++-&&-*%*#+%:K2*/(&*!"$(+/-*

,)2#+$'()#-* /()-',)?)/-&-* "-'-* (&*

/$'8,)3R

1$'8,)3* 8+-:,()(* /(&* 3(+$)/,-* /(&* :(+4-*
,)3&K2* &#3 1$=+

/(2"%+3%+* "-)* :,-&()",%* -* :%",%+* /(* 3-&8(*

+(4%=%/-2* (28(",%&'()#(* 8%+%* 2$8+,',+* &%*
"-'8(#()",%N2

/$'8,)3*8$(/(*2(+*"-)"(4,/-*"-'-*&%*L:()#%*

/(*%;$K&*#(),/-*8%+%*&%*:()#%*/(*&-2*',2'-2*
4,()(2* ()* (&* '(+"%/-* ,)#(+)-* ()* &%* ',2'%*
K8-"%*7*",+"$)2#%)",%2N35

7@*8-+*()/(@*;$,()*-2#()#%*$)*+-&*8+-#%3.),"-*
()* &%* 3()(+%",.)* /(* #%&* "-'8-+#%',()#-*

3

/,2#-+2,.)@*"-)*&-2*(B("#-2*;$(*2$8-)(*8%+%*&%*
2,#$%",.)*/(*&-2*8+(",-2*()*/,"<-*'(+"%/-@*()*
8&%A-*'(/,%)-*7*&%+3- N*

!<-+%*4,()@*"-)#+%+,%'()#(*%*&-*;$(*'$"<%2*

%* &%* :()#%* /(* $)* 8+-/$"#-* ()* (&* '(+"%/-*

* LC)* (B("#-@* 8%+%* /(#(+',)%+*

1 Cabe mencionar que, el GATT se constituyó en un importante antecedente de la Organización Mundial de 

2 

3 ALVAREZ AVENDAÑO, Juan Antonio y Claudio LIZANA ANGUITA. “Dumping y Competencia Desleal 

CABANELLAS, Guillermo. “El Dumping: Legislación Argentina y Derecho Comparado”. Buenos Aires: 

Dumping y los Subsidios Gubernamentales”. Tesis sustentada en la Universidad Autónoma de Nuevo León, 
México. 2003. p. 8.
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Revista de Derecho
THEMIS 61

0$(/(* /%+2(* ()#-)"(2@* (&* "%2-* /(* ;$(* $)*
8+-/$"#-+* :()/%* ()* #-/-2* 2$2* '(+"%/-2@*

8-+* 2-4+(* 2$2* "-2#-2* /(* 8+-/$"",.)@* 8(+-*
2,)* ('4%+3-* "-'(#%* /$'8,)3@* 2,* (2* ;$(*

',2'-*4,()N5*

"-)*2,',&%+(2*",+"$)2#%)",%2*"-'(+",%&(25*C2%*
/,B(+()",%*()#+(*(&*:%&-+*)-+'%&*/(&*8+-/$"#-*

2(* "-)-"(* "-'-* (&* L'%+3()* /(* /$'8,)3N@*
;$(* (2* &%* '%3),#$/* "-)* ;$(* <%* -8(+%/-* &%*
/,2"+,',)%",.)* /(* 8+(",-2* %)#(+,-+'()#(*

;$(* &%2* %$#-+,/%/(2* /,28-)3%)* (2#%4&("(+*
'("%),2'-2*/(*8+-#("",.)*4%=-* &%* B-+'%*/(*

7%* ;$(* (&* ",#%/-* '%+3()* "-%/7$:%+?* %* &%*

/(&* '(+"%/-* )%",-)%&* ()* (&* ;$(* 2(* (2#?*

@* &%*

/(4(*2(+*()#()/,/%*/(*'-/-*#%&*;$(*%4%+;$(*
%&*"-)=$)#-*/(*&-2*8+-/$"#-+(2*)%",-)%&(2*/(*
&-2*8+-/$"#-2*2,',&%+(2*-@*#%'4,K)@*%*%;$(&&-2*

8+-8-+",.)* ,'8-+#%)#(* /(* &%* 8+-/$"",.)*
)%",-)%&*#-#%&*/(*/,"<-2*8+-/$"#-275

Q%",-)%&* :,()(* /%/%* 8-+* &%* )("(2,/%/* /(*
(2#%4&("(+*;$,K)(2*2-)* &-2*2$=(#-2*%B("#%/-2*

;$(* /,"<-* "-)"(8#-* /(4(* 2(+* ()#()/,/-* /(*
'-/-* #%&* ;$(* %4%+;$(* %&* "-)=$)#-* /(* &-2*
8+-/$"#-+(2* )%",-)%&(2* /(* &-2* 8+-/$"#-2*

2(+* ()#()/,/-* /(* '-/-* #%&* ;$(* "-'8+()/%*
2.&-* %* %;$(&&-2* 8+-/$"#-+(2* )%",-)%&(2* /(*
8+-/$"#-2* 2,',&%+(2@* /(* ()#+(* &%* #-#%&,/%/*
/(* /,"<-2* 8+-/$"#-+(2@* "$7%* 8+-/$"",.)*

,'8-+#%)#(*/(*&%*8+-/$"",.)*)%",-)%&*#-#%&*/(*

/(* 0(+1@* ;$(* #%&* 8+-8-+",.)* (2* ,'8-+#%)#(*

8+-/$"",.)*)%",-)%&8

C&* /$'8,)3* )-* (2* +(8+,',4&(* +0,3 .0@* 2,)-*
;$(* (&&-* (2#%+?* '?2* 4,()* 2$8(/,#%/-* %* &-2*

Acuerdo relativo a la aplicación del artículo VI del Acuerdo General sobre Aranceles Aduaneros y Comercio 

el conjunto de los productores nacionales de los productos similares, o aquellos de entre ellos cuya producción 
conjunta constituya una proporción importante de la producción nacional total de dichos productos. (...)”.

7 

PCM, Reglamento sobre Medidas Antidumping y Compensatorias.
8 

Inicio de la Investigación. Salvo en el caso previsto en el artículo 23, las investigaciones destinadas a 
determinar la existencia de importaciones a precios de dumping u objeto de subvención, así como los efectos 

Comisión, hecha por una empresa o grupo de empresas que representen cuando menos el 25% de la 
producción nacional total del producto de que se trate 
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Revista de Derecho
THEMIS 61

"%4-*&%2*%$#-+,/%/(2*+(28("#-*%*&%*%B("#%",.)*

/(* /$'8,)3* ;$(* 3()(+%* /%>-* %* &%* ,)/$2#+,%*
&-"%&@* &%* "-)2("$()",%* 2(+?* &%* ,'8-2,",.)* /(*

;$(*2(*%8&,"%+?)*%* &-2* B$#$+-2* ,)3+(2-2*/(* &%*

@* 2-)* '(/,/%2*

$)%* '$&#%5* I-* ;$(* 2(* 4$2"%* %&* ,'8-)(+*

)%",-)%&(2H*(2#%*8+-#("",.)*2(* &-3+%*%&*<%"(+*

8+(",-*/(*"-'8(#()",%*&(%&@*/(*'-/-*#%&*;$(*

/(* ;$(@* ()* (&* "%2-* 8(+$%)-* )-* 8+-"(/(+?* &%*

(&*'%+3()*/(*/$'8,)3*(2*/(*

2,*(2*;$(*(&*:-&$'()*/(*&%2* ,'8-+#%",-)(2*/(*

105*

-8-+#$)-*'()",-)%+*;$(*()*(&*"%2-*/(&*0(+1@*
&%*%$#-+,/%/*)%",-)%&*"-'8(#()#(*8%+%*%8&,"%+*
&%2* )-+'%2* ;$(* +(3$&%)* &-2* ,)2#+$'()#-2*
/(* /(B()2%* "-'(+",%&* 8%+%* "-++(3,+* &%2*

/(* "-'(+",-* ,)#(+)%",-)%&* 3()(+%)* ()* &%*

11

))M, #+,-'d.,(.F.,#+#F#%&.,%#(#$'\
").,!'"',+',"#!"#$)*%,-#+,-1F!)%3

W%&* "-'-* 7%* <('-2* %/(&%)#%/-@* )-* 4%2#%* &%*

()* &-2* %"#-2* /(* "-'(+",-* ,)#(+)%",-)%&* 8%+%*
;$(* &%* ',2'%* 2(%* +(8+,',/%@* 2,)-* ;$(* /(*
B-+'%* )("(2%+,%@* K2#%* /(4(* -"%2,-)%+* $)*

2$B+(* $)%* ,)/$2#+,%* )%",-)%&* 8-+* (B("#-2* /(&*
/$'8,)3*/(*&-2*8+-/$"#-2*,'8-+#%/-25

#+%#%* /(* (:%&$%+* "-'-* &%* 4%=%* /(* 8+(",-2@*

2$* 8-2,4,&,/%/* /(* +(%"",.)* ()* (&* B$#$+-@* %&*
125

C)* &%* )-#%* %&* 8,K* )1'(+-* F* /(&* !"$(+/-*

/(*/$'8,)3*2(*"-)2,/(+%+?*"-'-*/%>-*%O

a) V)* /%>-* ,'8-+#%)#(* "%$2%/-* %* $)%*
+%'%*/(*8+-/$"",.)*)%",-)%&H*

Acuerdo Antidumping.
10 

11 En la actualidad, el rol de segunda instancia del citado Tribunal en temas de competencia (exceptuando lo 
relativo a Protección al Consumidor) recae en la Sala de Defensa de la Competencia Número1.

12 
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Revista de Derecho
THEMIS 61b) V)%* %'()%A%* /(* /%>-* ,'8-+#%)#(* %*

$)%*+%'%*/(*8+-/$"",.)*)%",-)%&H*-*

c) V)* +(#+%2-* ,'8-+#%)#(* ()* &%* "+(%",.)*
/(*(2#%*+%'%*/(*8+-/$"",.)5

13 

@*+(/%"#%/-*

2(* ,)/,"%* ;$(* 8-/+?* (2#%4&("(+2(* /(+("<-2*

8+-/$"#-* %* 8+(",-* /(* /$'8,)3@* "$%)/-* (&&%*
"%$2(@* -* %'()%"(* "%$2%+@* 8(+=$,",-* %* $)%*
8+-/$"",.)*()*(&*0(+15*

C2* '()(2#(+* 2(>%&%+* ;$(@* /(* "-)B-+',/%/*
"-)* (&* "+,#(+,-* (2#%4&(",/-* 8-+* &%* 8+-8,%*

/$'8,)3@*/(4()*#()(+*8+(2()#(@*()*&-*;$(*%&*
/%>-*"-)",(+)(@*&-*2,3$,()#(

(&* +(#+%2-* ,'8-+#%)#(* ()* (&* (2#%4&(",',()#-*
/(*$)%*+%'%*/(*8+-/$"",.)5

-4=(#-* /(* /$'8,)3* 7* /(&* (B("#-* /(* K2#%2*
()* &-2* 8+(",-2* /(* 8+-/$"#-2* 2,',&%+(2* ()* (&*

+(8(+"$2,.)*/(*(2%2* ,'8-+#%",-)(2*2-4+(* &-2*
8+-/$"#-+(2* )%",-)%&(2* /(* (2-2* 8+-/$"#-2N5*

/(* &%2* ,'8-+#%",-)(2* -4=(#-* /(* /$'8,)3*
2-4+(* &%* +%'%* /(* 8+-/$"",.)* )%",-)%&N5* C)*
+(2$'()@*8-+*&-*#%)#-@*&-2*B%"#-+(2*/(&*8?++%B-*

C)* &-* ;$(* +(28("#%* %&* :-&$'()* /(* &%2*
,'8-+#%",-)(2@* &%* %$#-+,/%/* "-'8(#()#(*
/(4(+?* #()(+* ()* "$()#%* 2,* <%* <%4,/-* $)*

#K+',)-2* %42-&$#-2* -* ()* +(&%",.)* "-)* &%*

C)* "$%)#-* %&* ,'8%"#-* 2-4+(* &-2* 8+-/$"#-+(2*

#()(+* ()* "-)2,/(+%",.)* 2,* <%* <%4,/-* $)%*

&%2* ,'8-+#%",-)(2* -4=(#-* /(* /$'8,)3* ()*
"-'8%+%",.)* "-)* (&* 8+(",-* /(* $)* 8+-/$"#-*

#%&(2* ,'8-+#%",-)(2* (2* <%"(+* 4%=%+* /(* -#+-*

,'8(/,+* ()* &%* ',2'%* '(/,/%@* &%* 2$4,/%* /(*
8+(",-*;$(*()*-#+-*"%2-*2(*<$4,(+%*8+-/$",/-5

I-* %)#(+,-+* /(4(* 2(+* ()#()/,/-* "-'-*
&-2* B%"#-+(2* %* #-'%+* ()* "$()#%* 8%+%* &%*
/(#(+',)%",.)*/(&*/%>-@*(2#-*(2@*2,*2(*+(3,2#+.*
$)*%$'()#-*"-)2,/(+%4&(*/(*&%2*,'8-+#%",-)(2*
-4=(#-*/(*/$'8,)3*()*(&*'(+"%/-*8(+$%)-*7*2,*
8-+*#%&(2*(B("#-2@*(2*/(",+*&-2*/(&*/$'8,)3@*&-2*
8+(",-2*/(*(2#%2*,'8-+#%",-)(2*/,2',)$7(+-)*7*
2(*$4,"%+-)*8-+*/(4%=-*/(*&-2*8+(",-2*)%",-)%&(2*
7*/(*&-2*/(*8+-/$"#-2*/(*-#+%2*8+-"(/()",%2@*/(*
#%&*B-+'%*;$(*<%7%)*-4&,3%/-*%*&-2*8+-/$"#-+(2*
)%",-)%&(2*/(*4,()(2*2,',&%+(2*%*/,2',)$,+*2$2*
8+(",-2*-*%*'%)#()(+&-2*()*$)*),:(&*,)B(+,-+*%*
&-2*;$(*2(*<$4,(+%*-42(+:%/-*()*%$2()",%*/(*

P#+-* B%"#-+* ,'8-+#%)#(* 8%+%* /(#(+',)%+* &%*

(&* "+(",',()#-* /(* &%2* ,'8-+#%",-)(2* -4=(#-*

13 Reglamento sobre medidas antidumping que regula en el Perú las disposiciones previstas en el Acuerdo 

dumping en los productos exportados hacia el Perú originarios o procedentes de países miembros de la OMC. 

dispositivo antecede en tres años al Acuerdo Antidumping de la OMC.

 



100

Revista de Derecho
THEMIS 61 /(*/$'8,)3*7*2$2*8+(",-2*<%)*8+-:-"%/-*$)*

/(#(+,-+-*()*&-2*8+,)",8%&(2*,)/,"%/-+(2*/(*&%*

:()#%2@*/(*&%*8+-/$"",.)@*$)%*/,2',)$",.)*()*

/(&* "+(",',()#-@* /(* &%* "%8%",/%/* /(* +($),+*
"%8,#%&*-* ,):(+2,.)@*/(&*),:(&*/(*('8&(-*7*/(*

5

&%* 8%$#%* /(* &%* 3()(+%&,/%/* /(* &%2* )-+'%2*

+(;$,(+(* ;$(* (&* /%>-@* ()* "$%)#-* "-)/,",.)*
)("(2%+,%* 8%+%* &%* ,'8-2,",.)* /(* /(+("<-2*

,'8-+#%)#(25*Q-*8$(/(*/(=%+*/(*-42(+:%+2(@*
2,)* ('4%+3-@* ;$(* $)%* :(A* %)%&,A%/-* (&*

$)%* )%#$+%&(A%* '()-2* +(&(:%)#(* %8%+("(*

(2* /(",+@* (&* %)?&,2,2* )-2*'$(2#+%* ;$(* -* 4,()*
(&* /$'8,)3* <%* %B("#%/-* &%* +()#%4,&,/%/* /(&*
2("#-+* 2$8$(2#%'()#(* 8(+=$/,"%/-@* -* K2#%*

,'8$&2%+*(&*"$+2-*/(*&%*8+-/$"",.)*%*'(/,%)-*
7* &%+3-* 8&%A-5* C)* %&3$)%2* -"%2,-)(2@* 8-/+?*

+(B(+,/%*%*&%*'%3),#$/*/(&*/%>-*8%+%*/(2"%+#%+*
",(+#%2* 8+(#()2,-)(2* /(* ,'8-)(+* /(+("<-2*

/(*B-+'%*)("(2%+,%@*/(4(+?*%"+(/,#%+2(*;$(*<%*
2,/-*/,+("#%'()#(*8-+*(B("#-*7*"-)2("$()",%*

&-2*8?++%B-2*8+(:,-2@*;$(* 2(*<%*3()(+%/-*$)*

/('-2#+%",.)*/(*$)%*+(&%",.)*"%$2%&*()#+(*&%2*
,'8-+#%",-)(2*-4=(#-*/(*/$'8,)3*7*(&*/%>-*%*

/,28-)3%)*&%2*%$#-+,/%/(25*

+,3$+-2%'()#(*%/('?2@*-#+-2*B%"#-+(2*/(*&-2*

,'8-+#%",-)(2* -4=(#-* /(* /$'8,)3@* ;$(* %&*

/(*&%*0+-/$"",.)*Q%",-)%&@*/(*'-/-*;$(@*/(*

B%"#-+(2@* )-* 2(* <%4+?)* /(* %#+,4$,+* ()#-)"(2*
+(28-)2%4,&,/%/(2* %* &-2* ,'8-+#%/-+(2* /(*

:-&$'()* 7* &-2* 8+(",-2* /(* &%2* ,'8-+#%",-)(2*
)-* :()/,/%2* %* 8+(",-2* /(* /$'8,)3@* &%*
"-)#+%"",.)*/(* &%*/('%)/%*-*:%+,%",-)(2*/(*
&%* (2#+$"#$+%* /(&* "-)2$'-@* &%* "-'8(#()",%*

/(*"-)2#%#%+2(*;$(*(&*8(+=$,",-*2$B+,/-*8-+*(&*

%* "%$2%2* %=()%2* %&* /$'8,)3@* ()#-)"(2* &%*

/(* &%* /()$)",%@* &-* ;$(* ,'8&,"%* ;$(* )-* 2(*

%&3$)-* +(28("#-* %&* %3()#(* ;$(* ,)#+-/$=-* &%*

175*

17 

de Fiscalización de Dumping y Subsidios del INDECOPI en atención al pedido formulado por la empresa 

determinado daño a la Rama de la Producción nacional como consecuencia de las importaciones. Entre las 
consideraciones de la Comisión para adoptar su decisión estuvieron las siguientes:

una reducción de su volumen.

debajo del precio de venta de la Rama de la Producción Nacional, esta última logró incrementar ligeramente, 

deterioro experimentado en los indicadores económicos de la Rama de la Producción Nacional, tales como la 
caída de las ventas de la denunciante Corporación Rey S.A., así como la contracción de la demanda nacional 
de cierres de cremallera y que afectó, incluso en mayor medida, a las importaciones taiwanesas investigadas.
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Revista de Derecho
THEMIS 61

&%* '%#(+,%@* )-* 2(* ,'8-)/+?)* /(+("<-2*

(&* '%+3()* /(* /$'8,)3* 7* (&* /%>-* %* &-2*
8+-/$"#-+(2*)%",-)%&(2H*2,*(&*/%>-*2(*/(4(*
%* -#+%2* "%$2%2* -* %* :%+,%2* "%$2%2* )-* <%4+?*

8-+*(&*2-&-*<("<-*/(*<%4(+2(*%"+(/,#%/-*$)*
'%+3()*/(*/$'8,)318N5

$)* (&('()#-* ;$(* )-* (2* %)%&,A%/-* 8-+* &%2*

'%#(+,%* /(* /$'8,)3 5* Q-2* 8+(3$)#%'-2*

7* &%2* )-+'%2* )%",-)%&(2* <%)* "-)2,/(+%/-*

"-)/()%4&(@* ()* &%* '(/,/%* ;$(* 3()(+(* $)*
/%>-* -* ,)"&$2-* $)%* %'()%A%* /(* /%>-5* I%*

8-+* &-* ;$(* (2* ,&(3%&* 2%&:-* /,28-2,",.)* ()*

I-* %)#(+,-+* ,'8&,"%* ;$(@* )-* +(2$&#%+?*
+(&(:%)#(* 8%+%* (B("#-* /(&* %)?&,2,2* /(* &%*

/(*&%*0+-/$"",.)*Q%",-)%&5

)))M, +','F#%'2',-#,-'d.,.('$).%'-',

"-'-* &%* 8+-4%4,&,/%/* 8+(/-',)%)#(* /(* ;$(*

/$'8,)3*#()/+?)*"-'-*(B("#-* &%*3()(+%",.)*

0+-/$"",.)*Q%",-)%&@*8(+=$,",-*;$(*%*&%*B("<%*

2(* <%* "-)"+(#%/-@* 8(+-* "$7%* ,)',)()",%* (2*
%&#%'()#(*8+(:,2,4&(5*

('4%+3-@*()*&%*%"#$%&,/%/@*2(*%"(8#%*#%'4,K)*

'?2*(B,"%A*%*B,)*/(*"-'4%#,+*/,"<%*8+?"#,"%*
9/(*8+(2()#%+2(*&%*',2'%9*%)#(2*/(*;$(*K2#%*

/(* &%* '(+%* %'()%A%* /(* /%>-@* "$'8&(* $)*
20N5*

"$7%*+(%&,A%",.)*8-)(*()*+,(23-*%*&%*,)/$2#+,%*

#()(+* ;$(* (28(+%+* <%2#%* ;$(* (&* /%>-* 2(*

$)%* ,'8-+#%)#(* <(++%',()#%* %&* 2(+:,",-* /(&*
%/("$%/-* "-'8-+#%',()#-* /(* &-2* %3()#(2*
,):-&$"+%/-2* ()* &%2* +(&%",-)(2* /(* "-'(+",-*
,)#(+)%",-)%&5*

/(* &%* %'()%A%* /(* /%>-@* (&* !"$(+/-*

K2#%*L2(*4%2%+?*()*<("<-2*7*)-*2,'8&('()#(*
()* %&(3%",-)(2@* "-)=(#$+%2* -* 8-2,4,&,/%/(2*

"&%+%'()#(*8+(:,2#%*(*,)',)()#(21N53C&*8+-8,-*

18 SOTOMAYOR VERTIZ, Abdías. “Normas Antidumping y Antitrust en los Procesos de Integración”. Lima: 

SOTOMAYOR VERTIZ, Abdías. Op.cit. p. 32.
20 ANDRADE CHIRINOS, Renzo Elio. “

21 
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THEMIS 61 !"$(+/-@* 8&%)#(%* "-'-* (=('8&-* ;$(* $)*

2$8$(2#-*8%+%*;$(*&%2*%$#-+,/%/(2*(2#%4&(A"%)*

;$(*()*(&*B$#$+-*,)'(/,%#-*<%4+?*$)*%$'()#-*
2$2#%)",%&*/(*&%2*,'8-+#%",-)(2*/(&*8+-/$"#-*
%*8+(",-2*/(*/$'8,)35

C)* (&* ',2'-* )$'(+%&* /(&* !"$(+/-*

/(* $)%* %'()%A%* /(* /%>-* ,'8-+#%)#(@* &%2*
%$#-+,/%/(2*/(4(+?)*"-)2,/(+%+@*()#+(*-#+-2@*
&-2*2,3$,()#(2*B%"#-+(2O

&%2* ,'8-+#%",-)(2*-4=(#-*/(*/$'8,)3*
()* (&* '(+"%/-* ,)#(+)-* ;$(* ,)/,;$(*
&%* 8+-4%4,&,/%/* /(* ;$(* %$'()#()*
2$2#%)",%&'()#(*&%2*,'8-+#%",-)(2H

%$'()#-* ,)',)()#(*7*2$2#%)",%&*/(* &%*
',2'%@* ;$(* ,)/,;$(* &%* 8+-4%4,&,/%/*
/(* $)* %$'()#-* 2$2#%)",%&* /(* &%2*

8$(/%)* %42-+4(+* (&* 8-2,4&(* %$'()#-*

C&*<("<-*/(*;$(* &%2* ,'8-+#%",-)(2*2(*
+(%&,"()*%*8+(",-2*;$(* #()/+?)*()* &-2*
8+(",-2* ,)#(+)-2*(&*(B("#-*/(*<%"(+&-2*
4%=%+*-*"-)#()(+*2$*2$4,/%*/(*'%)(+%*

<%3%)* %$'()#%+* &%* /('%)/%* /(*
)$(:%2*,'8-+#%",-)(2H*7

(2#%4&("(* $)* "-)"(8#-* B$)/%'()#%&* "$%)/-*
2(* %)%&,A%* $)* 2$8$(2#-* /(* %'()%A%* /(* /%>-O*

2-&-* 4%2#%+?* )("(2%+,%'()#(* 8%+%* -4#()(+*
$)%* -+,()#%",.)* /(",2,:%@* 8(+-* #-/-2* (&&-2*
%8+(",%/-2*()* "-)=$)#-*<%4+?)*/(*3()(+%+*/(*

/(*/$'8,)3*7*/(*;$(@*%*'()-2*;$(*2(*%/-8#()*
'(/,/%2* /(* 8+-#("",.)@* 2(* 8+-/$",+?* $)* /%>-*

0-+*(&&-*'

+(28("#%*%*&-2*"%2-2*()*;$(*&%2*,'8-+#%",-)(2*
-4=(#-*/(*/$'8,)3*%'()%"()*"%$2%+*$)*/%>-@*

C)* +(&%",.)* "-)* (2#(* #('%@* &%* (28(",%&,2#%*

4%2%/-2* ()* %'()%A%* /(* /%>-* "-)* (28(",%&*
"-)2,/(+%",.)@* 8-+* &-* ;$(* $)%* 2-&,",#$/* /(*

/(4(*/('-2#+%+*&%*%'()%A%*/(*/%>-*()*B-+'%*
225*

8+-4%#-+,-*7*/(*%)?&,2,2*/(* &-2* 2$8$(2#-2*/(*

"-'8%+%",.)* %* %;$(&&-2* -#+-2* "%2-2* ()* ;$(*

'%#(+,%&,A%/-@*/%/-*;$(*()*(&*2$8$(2#-*/(*&%*
%'()%A%@* &-* ;$(* 2(* 8+(2()#%* (2* $)* %)?&,2,2*

/(* ;$(* (&* 8(+=$,",-* %* &%* ,)/$2#+,%* &-"%&* 2(*

"-)"+(",.)* "-'-* %B("#%",.)* )-",:%* %&*
"-)3&-'(+%/-*8+-/$"#-+*)%",-)%&5

V)%* '()",.)* %8%+#(* '(+("(* (&* +(3&%'()#-*

;$(* <%7* %'()%A%* /(* 8(+=$,",-* "$%)/-* &%2*
,'8-+#%",-)(2* +(#+%2()* 2()2,4&('()#(*
(&* (2#%4&(",',()#-* -* /(2%++-&&-* /(* $)%*

%/('?2* "-)* &-2* "-)"(8#-2* 2-4+(* /,"<-2*
#('%2* (2#%4&(",/-2* ()* &-2* ,)2#+$'()#-2*
,)#(+)%",-)%&(2* 2-4+(* &%* &$"<%* "-)#+%* (&*

22 GOVAERE VICARIOLI, Velia Helen. “Introducción al Derecho Comercial Internacional”. San José de Costa 
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0-+*-#+-*&%/-@*2,*4,()*<('-2*2(>%&%/-*7%*;$(*&%*

/(* /%>-* "-'-* (B("#-* /(* &%2*
/$'8,)3*,'8&,"%*$)%*(:%&$%",.)*(28(",%&'()#(*

"-)* &%2* -#+%2* '%),B(2#%",-)(2* /%>-2%2@* )-*
/(4(* 8(+/(+2(* /(* :,2#%* 2,)* ('4%+3-* ;$(@*

&%*,)/$2#+,%*)%",-)%&*()*B$)",.)*%*&%*)%#$+%&(A%*

7* /(* %'()%A%* /(* /%>-@* 7* ;$(* 2(* /(2"%+#(* &%*
-"$++()",%* /(&* 8+,'(+-@* 8(+-* ()* "%'4,-@* 2(*

!* '-/-* /(* (=('8&-* +(28("#-* /(* &-*
'%),B(2#%/-* ()* (&* 8?++%B-* 8+("(/()#(@*

2-4+(* /$'8,)3* 2(3$,/%* ()* (&* '%+"-* /(*
23* %* 8(/,/-* /(* &%*

/(* 8-&,8+-8,&()-* 4,-+,()#%/-* #+%)28%+()#(*

;$(* %* /(",+* /(* &%* /()$)",%)#(* %B("#%4%)*

"-&-'4,%)%2* ()* (&* '(+"%/-* 8(+$%)-5*
!&* %)%&,A%+* /,"<-* "%2-@* &%2* %$#-+,/%/(2*
(2#%4&(",(+-)*&-*2,3$,()#(O

5

7*()*2$2*'?+3()(2*/(*+()#%4,&,/%/H
*

T$(@* "-)*4%2(*()* &%* ,)B-+'%",.)*/,28-),4&(@*

&%* "%$2%* 8%+%* ;$(* &%* ('8+(2%* "-&-'4,%)%*
<%7%* %4%)/-)%/-* 8%+",%&'()#(* (&* '(+"%/-*

T$(@*()*"-)"&$2,.)@*"-)*4%2(*()*&%*,)B-+'%",.)*
/,28-),4&(@*)-*2(*%8+(",%*;$(*&%2*,'8-+#%",-)(2*
8(+$%)%2*/(*00UW*8+-:(),()#(2*/(*&%*('8+(2%*

<%7%)* -"%2,-)%/-* $)* 8(+=$,",-* ,'8-+#%)#(* %*
&%*+%'%*/(*&%*8+-/$"",.)*"-&-'4,%)%*/(*/,"<-*
8+-/$"#-H* T$(@* %/,",-)%&'()#(@* &%* ('8+(2%*

,'8-+#%)#(*%&*<%4(+*()#+%/-*()*-8(+%",.)@*()*

"-)2-&,/%",.)* "-'-*8+-:((/-+* ()* (&*'(+"%/-*

8-+* &-* ;$(* &%2* ,'8-+#%",-)(2* 8(+$%)%2*

%B("#%)/-* 2$* 8+-7("",.)* /(* "+(",',()#-* 7*

T$(@* 2(31)* ,)B-+'%",.)* 8+-8-+",-)%/%*

K2#%* /,28$2-* /(* $)%* "%8%",/%/* ,)2#%&%/%* )-*

,)B-+'%",.)* +(28("#-* /(* &%* (:-&$",.)* /(* &%2*

23 

la Secretaría General de la Comunidad Andina. Mediante dicha resolución se decidió “Estimar parcialmente 

Perú de película de polipropileno biorientada transparente termosellable por una o ambas caras, con una 
cara tratada o sin tratamiento, con espesor superior a quince micras, comprendida en la subpartida NANDINA 

condimentos, , entre otros, no incluyendo la sobreenvoltura de las cajetillas para cigarrillos, que sea 
producida, distribuida o vendida por el Grupo Inteplast o su División AmTopp de Estados Unidos de América.”
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'(+"%/-2*/(*00UW@*8-+*&-*;$(*"-)2,/(+%*;$(@*
,)/(8()/,()#('()#(* /(* &%* (:-&$",.)* /(&*
:-&$'()*7*/(*&-2*8+(",-2*/(*&%2*,'8-+#%",-)(2*

(2#%/-$),/()2(* (2#?* ()* "%8%",/%/* /(*
,)"+('()#%+*&-2*:-&1'()(2*/(*2$*8+-/$"",.)*
7*/(*2$2*:()#%2*%&*'(+"%/-*8(+$%)-H
*
T$(@* )-* 2(* /,28$2-* /(* ,)B-+'%",.)* /(* &%*

T$(>3 <9, H89H6G:EO9P, 98, :<, 8A:<>JB, G9B,

*
8-+* &%* +%'%* /(* &%* 8+-/$"",.)* "-&-'4,%)%*

8A:<>JB, G9B, BN<9B@B, ;<, S<>RGEHE8, B, ;EHKB,
>BNB, ;<, 6B, S>8;GHHEO9* 8-+* &%* (2#+%#(3,%* /(*
8+(",-2* /(* 00UW* ()* (&* '(+"%/-* 8(+$%)-*

&%* 2-&,",#$/* 8&%)#(%/%* ()* (&* '(2* /(* %3-2#-*

&%2* ,'8-+#%",-)(2*/(*"('()#-*3+,2*8+-/$",/-*

5
*
I%* 2-&,",#%)#(* 8,/,.* &%* %8&,"%",.)* /(* /(+("<-2*

,'8-+#%",-)(2* %'()%A%)* "%$2%+* /%>-* %* &%*

&-*;$(*%*&%*B("<%*/(*&%*8+(2()#%",.)*/(*&%*2-&,",#$/@*
&-2* ,)/,"%/-+(2* ("-).',"-2* /(* &%* ('8+(2%*

/(* &%* 0+-/$"",.)*Q%",-)%&@* 2-4+(* &%*4%2(*/(*

&-2* ,)/,"%/-+(2* ("-).',"-2* /(* &%* ,)/$2#+,%*
)%",-)%&* 7@* %/('?2@* B%"#-+(2* #%&(2* "-'-* &%*
#%2%* /(* "+(",',()#-* /(* &%2* ,'8-+#%",-)(2*
-4=(#-*/(*/$'8,)3@* &%*"%8%",/%/* &,4+('()#(*

/(* ;$(* &%2* ,'8-+#%",-)(2* B$(+"()* $)%*
/,2',)$",.)* /(* &-2* 8+(",-2* -* ,'8,/%)* &%*
2$4,/%*/(*K2#-2*()*(&*'(+"%/-*,)#(+)-5

2,3$,()#(O

8+-/$"",.)@* &-* ;$(* 2(* #+%/$=-* ()*
'%7-+(2*:()#%25

&%* "%8%",/%/* ,)2#%&%/%@* ('8&(-* (*
,):(+2,-)(2@* #%'4,K)* 2(* '-2#+%+-)*
B%:-+%4&(2* /$+%)#(* (&* 8(+,-/-* /(*

8+-3+%'%+-)* 8&%)(2* /(* ,):(+2,-)(2*

&%* /(2%"(&(+%",.)* /(&* '(+"%/-* /(* C2#%/-2*
V),/-2* /(* Q-+#(%'K+,"%@* (+%* 8+(:,2,4&(* ;$(*

%>-* GJJF5* 0-+* #%)#-@* &%* /('%)/%* ,)#(+)%*
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/('%)/%*,)#(+)%*8(+$%)%5*

C)* +%A.)* /(* &%2* "-)2,/(+%",-)(2* /(#%&&%/%2*

,)B$)/%/%@*2(>%&%)/-*&-*2,3$,()#(O

/(* "('()#-* /-',),"%)-* 7* (&* '()-+* 8+(",-*
/(* "-'(+",%&,A%",.)* /(* /,"<-* 8+-/$"#-@* &%*

2.&,/%* 7* +(3,2#+%* $)%* 2,#$%",.)* ("-).',"%*
B%:-+%4&(@* (:,/()",%/%* 8-+* (&* "+(",',()#-*

/(*0+-/$"",.)*Q%",-)%&@*2,)-*;$(*+(:(&%*;$(*
&%* +%'%* <%* "+(",/-* 7* <%* -4#(),/-* '%7-+(2*

8+(2()#%/%*&%*/()$)",%5

%"?8,#(2* 8+(:,-2@* 2(* <%* /(#(+',)%/-* ;$(*
+(2$&#%*8+(:,2,4&(*;$(@*%)#(*&%*/(2%"(&(+%",.)*
/(&* '(+"%/-* /-',),"%)-* ()* (&* %>-* GJJF@*

/(#(+',)%/-* ;$(* +(2$&#%* 8+(:,2,4&(* ;$(* (&*

8+(",-* /(* "-'(+",%&,A%",.)* /(&* 8+-/$"#-*
,'8-+#%/-* 2(* +(/$A"%@* 8$/,()/-* ,)"&$2-*

/(&* %+%)"(&* %* &%* ,'8-+#%",.)*/(* "('()#-*/(*

(&*%>-*GJJF@*(*,)"&$2-*$)*8-+"()#%=(*'()-+*
()* &-2* %>-2* 2,3$,()#(2@* %* '(/,/%* ;$(* (&*
'(+"%/-* ,)#(+)-* /-',),"%)-* 2(* +("$8(+(@*

%'()%A%* /(* /%>-* ,'8-+#%)#(* (* ,)',)()#(*

()* %#()",.)* %* ;$(@* %* 8(2%+* /(&* ,)"+('()#-*
/(* &-2* :-&1'()(2* ():,%/-2* %&* 0(+1@* &%2*

/%>-* ,'8-+#%)#(* @*%&*'()-2@*)-*/(*'%)(+%*
,)'(/,%#%* -* ,)',)()#(* "-'-* &-* (2#%4&("(*

"$%)/-*(&*8+(",-*/(&*8+-/$"#-*,'8-+#%/-*2(*

%&"%)A%+* /,"<%2* ,'8-+#%",-)(2* ()* (&* %>-*
GJJF@*)-*+(2$&#%*8+(:,2,4&(*(* ,)',)()#(*;$(*

2(*:(%*%B("#%/-5

C)* "-)2("$()",%@* %* 8(2%+* /(* <%4(+2(*

Q%",-)%&* ()* &-2* #K+',)-2* (2#%4&(",/-2* ()*

,)"&$2-* "-)2,/(+%)/-* (&* "%'4,-* 8+(:,2,4&(*
/(* ",+"$)2#%)",%2* %)%&,A%/-* ()* &-2* %"?8,#(2*
8+("(/()#(2N5

)-*8$(/(*/(=%+*/(*,)/,"%+2(*;$(*&%*/(",2,.)*
%/-8#%/%*%*#+%:K2*/(*(2#(*8+-)$)",%',()#-*
2(* 4%2%* ()* (&* %)?&,2,2* /(* &-2* /,2#,)#-2*
,)/,"%/-+(2* ("-).',"-2* 7* B,)%)",(+-2*

(2#$/,-* 8+-28("#,:-* /(* <("<-2* 8+(:,2,4&(2*

'(+"%/-* )%",-)%&* /(* "('()#-* 3+,25* C)* #%&*
2()#,/-@*)%/%*-42#%*8%+%*;$(@*/(*8+-/$",+2(*
"%'4,-2* 2,3),B,"%#,:-2* ()* &-2* <("<-2* ;$(*
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THEMIS 61 2,+:()*/(*4%2(*%&*8+(2()#(*8+-)$)",%',()#-@*

&%* ,)/$2#+,%* )%",-)%&* 8$(/%* ,):-"%+* ()*
2$* -8-+#$),/%/* &%* %8&,"%",.)* /(* '(/,/%2*
/(* /(B()2%* "-'(+",%&* ;$(* "-++(28-)/%)*
"-)B-+'(* %&* '%+"-* )-+'%#,:-* ;$(* +,3(* &%*

",+"$)2#%)",%2* ;$(* 8$/,(2()@* ()* (&* '%+"-*

'(+"%/-* %)%&,A%/-@* ;$(* "$'8&%* "-)* (&*
+(;$,2,#-*/(* 3()(+%+*$)%*%'()%A%*/(*/%>-*
%* &%* ,)/$2#+,%* )%",-)%&@* (&&-* 2(+?* 8%2,4&(* /(*

'()",-)%+*;$(*()*(&*2$8$(2#-*-8$(2#-@*(2*/(",+*

8%+%* "%2-2* /(* %'()%A%* /(* /%>-@* 2,)-* ()*

"-)* "-)2("$()",%2* /%>-2%2* /(* "$%&;$,(+*

(B("#$%+*$)%*+(:,2,.)*B$#$+%*/(*#%&(2*2%)",-)(2*
,'8$(2#%2*"-'-*'(/,-*/(*"-++("",.)*%&*8+(",-*

)("(2,/%/*/(*'%)#()(+*(&*/(+("<-@*8-+*8+-8,%*

/(* "-)B-+',/%/* "-)* (&* 8+(2()#(* 8?++%B-@*
&%2* %$#-+,/%/(2* /(#(+',)()* ;$(* (&* /(+("<-*

2$8+,',+2(*,)'(/,%#%'()#(N5

*/(2/(*&%*8$4&,"%",.)*

5*!&*(:%&$%+*&%*

2$2#%)",%&* /(* &%2* ",+"$)2#%)",%2@* ;$(*%'(+,#()*(&*
275

En este aspecto hay notoria semejanza de la reglamentación nacional peruana con la normativa andina, 

Un ejemplo, interesante del examen respecto a la necesidad de mantener o no derechos antidumping, se 
puede observar en el caso de la solicitud presentada en el mes de noviembre de 2007 ante INDECOPI 

de examen por cambio de circunstancias para determinar si correspondía o no mantener los derechos 

tejidos tipo denim procedentes de la República Federativa de Brasil. 

antidumping, por las siguientes consideraciones:

no se debe principalmente a los derechos antidumping aplicados.

otros países ofrecen ese producto al Perú y al mundo.

los derechos antidumping, porque al momento del examen las importaciones brasileñas de denim hacia el 

27 
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8$(/()* 2(+* (2#%4&(",/-2@* ()#+(* -#+-2*

/%>-*%* &%* ,)/$2#+,%*)%",-)%&@*7*"-)2,/(+%)/-*

2-4+(*&%*4%2(*/(*$)*"-)=$)#-*/(*<("<-2*7*$)*

$)* ,'8%"#-* 8(+=$/,",%&* 2-4+(* &%* 8+-/$"",.)*

%'()%A%* -* 2,@* ()* #-/-* "%2-@* %8%+("()* -#+-2*

#()(+* ,)",/()",%* +(&(:%)#(* 2-4+(* (&* %)?&,2,2@*
(:()#$%&'()#(*:%+,%)/-* &%* "-)"&$2,.)* ,),",%&*

C&* #('%* )-* (2* /(* B?",&* 2-&$",.)@* 8-+* "$%)#-@*
"-)B-+'(*<('-2*"-'()#%/-*7%@*/(*%"$(+/-*

8-/+?*2-&,",#%+2(*+(",K)*&$(3-*/(*#+%)2"$++,/-*

$)%* :%+,%",.)* -* 2$8+(2,.)* /(* &-2* /(+("<-2*

285*

Q%",-)%&@* /(* '-/-* ;$(* #%&(2* /(+("<-2* )-*

/(*'-/-* "K&(+(* ()* %;$(&&-2* "%2-2* ()* ;$(@*

;$(*)-* 2(*<%* "-)"+(#%/-*$)-*-*'?2*/(* &-2*
(&('()#-2* ;$(* 2$2#()#%+-)* &%* 8+(/,"",.)*

$)%* %'()%A%* /(* 8(+=$,",-* %* &%* ,)/$2#+,%*

%$)* %* 2%4,()/%2* ;$(* (&* %)?&,2,2* ;$(* &&(:.*

%B("#%",.)*8(+-*)-*%* &%* ,)/$2#+,%* &-"%&@* 2,)-*

,)/(4,/%*%8&,"%",.)*/(*&-2*",#%/-2*/(+("<-2H*

&-2* ,)/('),"(* %* "-)2("$()",%* /(* <%4(+*
'%)#(),/-* B+()#(* %* (&&-2* 7* %* 2%4,()/%2@*

)0M, #+,"#&"'$.,$#%$)C+#,(.F.,#]#(&.,
-'d.$.,-#+,-1F!)%3

/(* /$'8,)3* ;$(* %B("#%)* (&* )-+'%&*
/(2%++-&&-* /(* &%2* -8(+%",-)(2* /(* "-'(+",-*
,)#(+)%",-)%&@* (2#%4&("()* ;$(* 2-)* #+(2*
&%2* 8-2,4&(2* '%),B(2#%",-)(2* /(* /%>-* %* &%*

(&*8+(2()#(*%8%+#%/-*:%'-2*%*"()#+%+)-2*()*
(&*#('%*/(&*+(#+%2-*2()2,4&(5

C)* (B("#-@* ()* &%* )-#%* %&* 8,(* )1'(+-* F* /(&*

/(#%&&%*;$(*"$%)/-*2(*<%3%*'()",.)*%&*#K+',)-*

,'8-+#%)#(*"%$2%/-*%*$)%*+%'%*/(*8+-/$"",.)*
)%",-)%&@*$)%*%'()%A%*/(*/%>-*,'8-+#%)#(*%*
$)%*+%'%*/(*8+-/$"",.)*)%",-)%&*-*G9,><D>B:8,
ENS8>DB9D<, <9, 6B, H><BHEO9, ;<, <:DB, >BNB, ;<,
S>8;GHHEO9

28 Así, por citar solamente un ejemplo, en el caso de los tejidos denim brasileños mencionados en la nota al pie 
número 27 del presente artículo, la primera instancia del INDECOPI tomó dieciocho meses para efectuar su 

se emitió la resolución de supresión de derechos) y el Tribunal un tiempo similar (su resolución se expidió en 
el mes de noviembre de 2010). 
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/%>-*-*><D>B:8,:<9:EA6<,B,6B,H><BHEO9,;<,G9B,
>BNB,;<,S>8;GHHEO9,9BHE89B6P,HBG:B;8,H8N8,
H89:<HG<9HEB,;<,6B:,ENS8>DBHE89<:,8AR<D8,;<,
;GNSE9I

2(*"-)-"(*"-'-*+(#+%2-*,'8-+#%)#(*-*2()2,4&(*

Q-* -42#%)#(* (&&-@* /(4('-2* 2(>%&%+* ;$(* %*
)$(2#+-* ()#()/(+@* "$%)/-* 2(* %)%&,A%* #%&*
2$8$(2#-* /(&* +(#+%2-* 2()2,4&(@* &%* %$#-+,/%/*
"-'8(#()#(*/(4(*"-)"()#+%+2(*()*(:%&$%+*()*

/(* &%* ,)/$2#+,%*)%",-)%&*%&*'-'()#-*()*;$(*
"-'()A%+-)* &%2* ,'8-+#%",-)(2* '%#(+,%* /(*
/()$)",%@*"-)*(&*-4=(#-*/(*(2#%4&("(+*2,*(2#%2*

&%* 8+-7("",.)* /(* (:-&$",.)* /(* &%2* ('8+(2%2*

S,"%+,-&, * 2(>%&%* ;$(* &%* ,/(%* /(&* +(#+%2-*

/(* "+(",',()#-* 7* /(2%++-&&-* /(* $)%* ],)/$2#+,%*

2,',&%+(2*,'8-+#%/-2*()*"-)/,",-)(2*/(*/$'8,)35*
!)#(*8+$(4%2*"-)"+(#%2*/(&*(2#%4&(",',()#-*/(*
$)*)$(:-*2("#-+*/(*&%*8+-/$"",.)@*&%*!$#-+,/%/*

()* "-)#+%* /(* &%2* ,'8-+#%",-)(2* -4=(#-* /(*

(2%*)$(:%*+%'%*/(*8+-/$"",.)N5*

/(&* 2$8$(2#-*/(&* +(#+%2-* 2()2,4&(5*T$,A?2*(&&-*
2(*/(4%*%*;$(*(2#%*(2*&%*'%),B(2#%",.)*/%>-2%*

&%*'()-2* %&(3%/%* 8-+* &-2* ,)/$2#+,%&(2* &-"%&(2*

2,)-*%*),:(&*/(*#-/-*(&*-+4(5*

<%4(+2(* ,),",%/-*%* &%* B("<%*()*;$(* 2(* ,),",(* &%*

30N*
&-2*2$8$(2#-2*/(*/%>-*-*%'()%A%*/(*/%>-@*'?2*
7%*)-*()*(&*/(*+(#+%2-*2()2,4&(5

;$(* L!&* <%4&%+2(* /(* +(#+%2-* 2()2,4&(* 2(*
(2#?* <%",()/-* +(B(+()",%* %* $)%* 8+-/$"",.)*
)%",-)%&* ;$(* %1)* )-* 2(* <%* ,),",%/-@* B$#$+%@*
8(+-*;$(*(2#?*()*'-)#%=(*7*;$(*2(*:(*%B("#%/%*
8-+*(&*/$'8,)3N315

%$#-+(2@* (&* '()",-)%/-* +(#+%2-* "-'8+()/(*
#%)* 2.&-* %* &-2* 8+-7("#-2* /(* "+(%",.)* /(*
,)/$2#+,%* )%",-)%&@* '?2* )-* ()* "%'4,-* %* &%2*

()*#-/-*"%2-@*/()#+-*/(*&-2*%&"%)"(2*/(&*/%>-*
-*/(*&%*%'()%A%*/(*/%>-5*0%+%*(2#(*2("#-+*/(*
&%* /-"#+,)%@* (&* "-)"(8#-* /(&* +(#+%2-* 2()2,4&(*
2(*",+"$)2"+,4(*1),"%'()#(*()#-)"(2*%*"%2-2*
()*;$(*&%*,)/$2#+,%*&-"%&*)-*<%*,),",%/-*%1)*&%*
8+-/$"",.)@*%4%+"%)/-*()*"%'4,-*%*%;$(&&-2*
-#+-2* 2$8$(2#-2* ()* ;$(* &-2* ('8+(2%+,-2*
<%)* (=("$#%/-* $)%* 2(+,(* /(* %"#-2* 8+(:,-2*

8$(2#%*()*'%+"<%*/(&*)(3-",-5*

C)* "-)#+%/,"",.)* %* (2#%* 8-2#$+%@* 8-/('-2*

/(*8+-"(/()",%*)-+#(%'(+,"%)%*+(B(+,/%*8-+*
32* %"(+"%* /(&* +(#+%2-* 2()2,4&(33 

LC2#%* '-/%&,/%/* /(* 8(+=$,",-* )-* (2* "-'1)@*
8(+-*2(*<%*/%/-*8-+*(=('8&-*()*(&* "%2-*/(&*

*8+-"(/()#(*

30 

31 ORTIZ HERRAN, Mario. “

32 

el concepto de que el retraso sensible solamente aplica para supuestos de industrias proyectadas que aún no 
desarrollan operaciones.

33 
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&%*%8&,"%",.)*/(&*2,2#('%*/(*+(#+%2-*'%#(+,%&*
)-* (2#?* &,',#%/%* %* ,)/$2#+,%2* ;$(* %1)* )-*
<%)* ('8(A%/-* &%* 8+-/$"",.)@* 2,)-* ;$(* 2(*

,)#()#-*/(*(2#%4&("(+*$)%*)$(:%*,)/$2#+,%*(2*
,)<(+()#('()#(* 1),"-@* &%* /(#(+',)%",.)* /(*
"$%)/-* (&* (2#%4&(",',()#-* /(* $)%* ,)/$2#+,%*
(2#?* '%#(+,%&'()#(* +(#+%2%/-* /(4(* <%"(+2(*

()*&-2*"$%&(2*<%7%*$)%*('8+(2%*;$(*%1)*)-*<%*
('8(A%/-*&%*8+-/$"",.)@*/(4(*<%4(+*,)/,",-2*

"-'8+-',2-* 2$2#%)",%&* 8%+%* "-'()A%+* &%*
8+-/$"",.)N5

C)* (&* %)?&,2,2* /(&* ",#%/-* "%2-* /(&* 4%"%&%-*
"%)%/,()2(* 2(* "-)2,/(+.* ;$(* (&* +(#+%2-*

;$(*()"-)#+?)/-2(*7%*(=("$#%)/-*(&*8+-"(2-*

$)%*2,#$%",.)*(2#%4&(*()*"$%)#-*%*),:(&(2*/(*

"$%)#-*"+(('-2*;$(*&%*+(%&,/%/*/(*&%*,)/$2#+,%*

%* &%* /(* %;$(&&%* -#+%* ;$(* ()"-)#+?)/-2(* 7%*
2,#$%/%* ()* (&* '(+"%/-@* (2* /(28&%A%/%* /(&*

/(&* +(#+%2-* ,'8-+#%)#(@* &%* /,2#-+2,.)* ;$(* 2(*
()B+()#%* (2* $)%* /(* )%#$+%&(A%* #%)* 2(:(+%*

(2* &%* ,'8-2,4,&,/%/* /(* ;$(* &%* ,)/$2#+,%*
)%",-)%&* ,)"$+2,-)(* ()* $)* )$(:-* '(+"%/-*

4&-;$(?)/-&(*(&*%""(2-*%&*',2'-H*=$2#%'()#(*
&-* ;$(* 2(* 4$2"%* %* #+%:K2* /(* &%* ,)#(+:()",.)*
/(*&%2*%$#-+,/%/(2*()*(2-2*"%2-2@*(2*"-++(3,+*
'(/,%)#(* (&* (2#%4&(",',()#-* /(* /(+("<-2*

/(* ('8+(2%2* &-"%&(2* ()* )$(:-2* +$4+-2@*

'(+"%/-*()*"-)/,",-)(2*/(*&(%&*"-'8(#()",%*

C2%* 8%+("(* 2(+@* 8-+* /('?2@* &%* 8-2,",.)*

5* C)* (&*

2,3$,()#(O

$)*+(#+%2-*,'8-+#%)#(*()*&%*"+(%",.)*/(*$)%*
8+-/$"",.)* )%",-)%&@* 2(* /(4(+?* (:%&$%+* (&*
8-#()",%&* /(* 8+-/$"",.)* )%",-)%&* 8%+%* (&*
'-'()#-*()*;$(* "-'()A%+-)*-* 2(*<,",(+-)*
,)',)()#(2*&%2*,'8-+#%",-)(2*2$8$(2#%'()#(*

&-*;$(*/(4,.*<%4(+*2,/-*(&*/(2%++-&&-*/(*(2(*
8-#()",%&5*!*#%&*(B("#-@*2(*/(4(+?)*"-)2,/(+%+@*
()#+(*-#+-2@*&-2*2,3$,()#(2*B%"#-+(2O

*****+(2$&#%/-*+(%&H

2(* ()B+()#%* $)* "%2-* /(* /$'8,)3* ()* (&* ;$(*
&-* ;$(* 2(* 8+(#()/(* "-++(3,+* (2* (&* +(#+%2-*

0+-/$"",.)*Q%",-)%&@*()#+(* &-2*%28("#-2*;$(*
2(* %)%&,A%)* 2(* ()"$()#+%)* &-2* +(2$&#%/-2*
+(%&(2*-4#(),/-2*8-+*&%*,)/$2#+,%*&-"%&@*(&*$2-*

7* ()#+(3%2@* %28("#-2* ;$(* ()* 2$* #-#%&,/%/* 2(*

$)%* ('8+(2%* ;$(* 2(* ()"$()#+%* #%)* 2.&-* ()*

A diferencia de lo que sucede con el Acuerdo Antidumping y con la reglamentación nacional peruana, ambos 
sumamente escuetos en lo que a este tema concierne.
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THEMIS 61 2()2,4&(* 2(* 8$(/(* 8+(2()#%+* )-* 2-&%'()#(*

()* ,)/$2#+,%2* 8+-7("#%/%2* 2,)-* #%'4,K)* ()*
%;$(&&%2* -#+%2* ;$(* <%)* ('8(A%/-* %* -8(+%+*
()*$)*)$(:-*2(3'()#-*/(*'(+"%/-*2,)*&-3+%+*
%&"%)A%+*%1)*$)*8-2,",-)%',()#-*()*(&*',2'-5
*

%&"%)"(2* /(&* "-)"(8#-* /(* +(#+%2-* 2()2,4&(@*
8(+',#(* ;$(* 2(* 8+(2()#()* ,)#(+8+(#%",-)(2*

;$(* &%2* %$#-+,/%/(2* %"#1()* "-)* $)* '%7-+*
'%+3()*/(*/,2"+(",-)%&,/%/@*",+"$)2#%)",%*;$(*%*

,)#(+)%",-)%&5* C&&-* -"$++,.* 8-+* (=('8&-* ()* (&*

/(* +(2,)%2* 8-&,%"(#?&,"%2* 8+-"(/()#(2* /(* &-2*
@*;$(*

'(/,%)#(* ,'8-+#%",-)(25* I%* ('8+(2%* ^-+(%*

%)$%&(2* 7* "-'()A.* %* 8+-/$",+* +(2,)%2*
8-&,%"(#?&,"%2* 2-4+(* #-/-* 8%+%* (&* '(+"%/-*

,)"+('()#.*2$*8+-/$"",.)*<%2#%*"%2,* &%*8&()%*
"%8%",/%/* 7* 2$* "$-#%* /(&* '(+"%/-* )%",-)%&*
/(* +(2,)%2* 8-&,%"(#?&,"%2* 8%2.* /(* '()-2* /(&*

8+,'(+* #+,'(2#+(* /(* EFFJ5* !* 2$* :(A@* &%* "$-#%*
/(* &%2* ,'8-+#%",-)(2* ()* (&*'(+"%/-* "-+(%)-*
/(&* ',2'-* 8+-/$"#-* 2$B+,.* $)%* /,2',)$",.)*
"-)2,3$,()#(* 7* &%* /(* &%2* ,'8-+#%",-)(2*

;$,)#%*8%+#(*()*(&* 8+,'(+* #+,'(2#+(*/(*EFFJ5*

8-&,%"(#?&,"%2* ,'8-+#%/%2* 7* /(* 8+-/$"",.)*
)%",-)%&*/,2',)$7(+-)*()*(&*'(+"%/-*"-+(%)-5*
C)*=$),-*/(*EFFJ@*^C0*"-)2#+$7.*-#+%*8&%)#%*/(*
$)%*"%8%",/%/*/(*8+-/$"",.)*%)$%&*/(*EJ*JJJ*

"%8%",/%/*/(*8+-/$"",.)*#-#%&*%)$%&5

/-2* 8+-/$"#-+(2* /(* &-2* C2#%/-2* V),/-2  7*
37@* %/$",()/-* ;$(*

8-&,%"(#?&,"%2*%*$)*:%&-+* ,)B(+,-+*%&*)-+'%&*7*
"%$2%4%)* /%>-* ,'8-+#%)#(* %* &%* 8+-/$"",.)*

-4=(#-* /(* /$'8,)3* /(* +(2,)%2* 8-&,%"(#?&,"%2*

,'8-+#%)#(* %* &%* 8+-/$"",.)* )%",-)%&* ()* (&*

385* !#()/,()/-* %* (&&-@* ()*
()(+-*/(*EFFG@*&-2*C2#%/-2*V),/-2*2-&,",#%+-)*

",.)* /(* &-2* C2#%/-2* V),/-2* '%),B(2#.* ;$(*

2()2,4&(*%* &%* ,)/$2#+,%*)%",-)%&*(B("#$%/%*8-+*

,&.3,"-* "-)2,/(+%+*%*$)%*('8+(2%* "-'-*2,*)-*
B$(2(* $)%* +%'%* /(* 8+-/$"",.)* L(2#%4&(",/%N@*

8+,)",8%&* 8+-/$"#-+* 7* /(* ;$(* &(* "-++(28-)/%*
&%* '%7-+* 8%+#(* /(* #-/%2* &%2* :()#%2* ;$(* 2(*
+(%&,A%)* ()* (&* '(+"%/- 5* !/('?2@* C2#%/-2*
V),/-2*%/$=-*;$(*&%*"-)"&$2,.)*+(B(+,/%*%*;$(*

2-&%'()#(* 8+-8-+",-)%4%* $)%* ,)/,"%",.)*

Las citadas empresas son E.I. du Pont de Nemours, Inc. y Hoechst Celanese Corp.
37 La referida empresa es Asahi Chemical Industry Co. Ltd.
38 

de bienes extranjeros para la venta realizadas a un precio inferior al valor normal causen o amenacen causar 
un daño importante a una producción nacional o retrasen sensiblemente la creación de una producción 
nacional 
derecho si se considera necesario para proteger la producción de que se trate ...” [El énfasis es nuestro].

coreana KEP.
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/(* /%>-* %"#$%&* -* %'()%A%5* C)* -8,),.)* /(*

8+-/$"",.)*2(*()"-)#+%4%*+(#+%2%/%*-*B+()%/%@*

(2%*2,#$%",.)@*8%+%*8-/(+*2-2#()(+*&%*<,8.#(2,2*
/(&*+(#+%2-*2()2,4&(5

2$B+,/-*$)*+(#+%2-*2()2,4&(5*C)*"-)2("$()",%@*

)("(2%+,%'()#(* B%"$&#%/(2* /,2"+(",-)%&(2*

%* 8(2%+* /(* $)* /$'8,)3* "-)2,/(+%4&(@* )-*

L-8(+%",-)(2*(2#%4&(2N@*(2*/(",+@*%*$)*$'4+%&*
/(*+()#%4,&,/%/*+%A-)%4&(@*()"-)#+?)/-2(*8-+*
#%)#-*%'()%A%/-*(&*2$+3,',()#-*/(*&%*,)/$2#+,%*
)%",-)%&* "-+(%)%
8%+("(+*/(*&%2*%$#-+,/%/(2*"-+(%)%2@*#%'4,K)*
+(28%&/%4%* &%* "-)"&$2,.)*/(*;$(* &%* ('8+(2%*

/(* ;$(* ^C0* (+%* $)* )$(:-* 8+-/$"#-+* "-)*

(&%4-+%4%*2-&%'()#(*$)*8+-/$"#-@*+%A.)*8-+*

I$(3-* /(* (:%&$%+* &-2* %+3$'()#-2* /(* &-2*
+(8+(2()#%)#(2* (2#%/-$),/()2(2* 7* "-+(%)-2@*

%)?&,2,2*/(*+()#%4,&,/%/*<("<-*8-+*&%*%$#-+,/%/*

()* &%* "+(%",.)* /(* $)%* 8+-/$"",.)* 2,('8+(*
;$(*$)%* ,)/$2#+,%* %'8&,%2(* 2$* "%8%",/%/*/(*
8+-/$"",.)*/(&*8+-/$"#-*2,',&%+  5*

%&"%)"(2*/(&*"-)"(8#-*/(*+(#+%2-*,'8-+#%)#(*
%* &%* ,)/$2#+,%* &-"%&@* 8$(2#-* ;$(@* ()* %/,",.)*

('8+(2%2* ;$(* 2(* ()"$()#+%)* ()* "%&,/%/* /(*

/(*%"$(+/-*%*&%*;$(*(&*2$8$(2#-*/(&*+(#+%2-*
"-'8+()/(* %/('?2* %* &%2* ,)/$2#+,%2* ()*
B%2(* ,),",%&* /(* -8(+%",.)* ()* )$(:-2* +$4+-2*
;$(* )-* <%)* %&"%)A%/-* %1)* $)* ),:(&* /(*

/(* &%* ,)/$2#+,%* ;$(* 7%* (2#?* -8(+%)/-* 8(+-*

-42#?"$&-2* 8%+%* 2$*'%7-+* 8-2,",-)%',()#-@*
8-2,4&('()#(* /(+,:%/-2* /(&* ,)3+(2-* /(*

2$8$(2#-2* /(* /%>-* ,'8-+#%)#(* -* %'()%A%*

que la producción nacional inició sus operaciones, si las importaciones objeto de dumping siguen haciendo 

 Asimismo, la Comisión de Comercio de Corea señaló que si bien la participación en el mercado y la tasa de 

de la misma revelaba que no podía “considerarse que verdaderamente había alcanzado una fase segura”. 
La alusión es a la ampliación de capacidad operativa de la empresa KEP en atención al “ensanchamiento” de 

Sin embargo, es menester acotar que, el Grupo Especial no abordó de forma categórica la cuestión de si 
en el caso concreto se había presentado un retraso sensible en la creación de una Rama de la Producción 

existencias y el marco de tiempo considerado para el examen del volumen de las importaciones objeto de 
investigación y los efectos de esas importaciones en los precios.
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&-* ;$(* 2(* /(4(* (:%&$%+* ()* (&* 2$8$(2#-* /(&*
+(#+%2-*2()2,4&(@*(2*(&*,'8(/,'()#-*8%+%*;$(*
&%* ,)/$2#+,%* &-"%&* &-3+(*%&"%)A%+*$)%*8-2,",.)*

"%2-*"-)"+(#-*/(*&%2*+(2,)%2*8-&,%"(#?&,"%2*/(*

8+-/$",/-*$)%* +(/$"",.)*/(*8+(",-2*%* "%$2%*
/(&*/$'8,)3*3()(+%/-*8-+*&%2*,'8-+#%",-)(2*

'?2* 4,()* $)%* 2(>%&* /(* $)%* %B("#%",.)* %* $)*
)(3-",-* 7%* ()*'%+"<%* 7* "-)* ",(+#-* ),:(&* /(*

%8%+#%/-@* "-)2,/(+%'-2* ;$(* )-* /(4(*
2-2&%7%+2(* &%* ,'8-+#%)",%*/(*/(B,),+*()*(&*
"-+#-* 8&%A-@* /(*'%)(+%* $),B-+'(* %* ),:(&*
,)#(+)%",-)%&* 7* 2-4+(* &%* 4%2(* /(* %&31)*
,)2#+$'()#-* )-+'%#,:-* 2$8+%)%",-)%&*

"&%+%2* 7* %""(2,4&(2* ()* (2(* +$4+-* 8%+%* &-2*
%3()#(2* ,)#(+:,),()#(2*()*-8(+%",-)(2*/(*
"-'(+",-*,)#(+)%",-)%&5

"%2-2* /(* /$'8,)3* ()* ;$(* 2(* <%7%* %&(3%/-*

)%",-)%&*()*&%*'-/%&,/%/*/(*+(#+%2-*2()2,4&(5*
Q-* -42#%)#(* (&&-@* ()* (&* 0(+1@* ()* K8-"%*

8+-"(/,',()#-*+(28("#-*%*/,"<%*'%#(+,%@*;$(*

8&%)#(%/-* ()* (&*'(2* /(*'%+A-* /(* GJJF* 8-+*

4,-/,(2(&  -+,3,)%+,-* /(* &-2* C2#%/-2* V),/-2*
/(*!'K+,"% 5*

,)/$2#+,%*)%",-)%&* +(",K)* ,),",.* 2$*8+-/$"",.)*

;<, ><D>B:8, ENS8>DB9D<, <9, 6B, H><BHEO9, ;<, 6B,
"BNB,;<,!>8;GHHEO9,%BHE89B638+(:,2#-*()*(&*

;<AE;8,B,WG<,<6,E9EHE8,

9BHE89B6, ;<, AE8;E<:<6, KB, H8E9HE;E;8, H89, <6,
E9I><:8, ;<, 6B:, ENS8>DBHE89<:, ;<, AE8;E<:<6,
<:DB;8G9E;<9:<, B, S><HE8:, ;GNSE9IP, 98,

><:S<HD8, ;<6, HGB6, :<, SG<;B, ><B6E@B>, G9B,
H8NSB>BHEO9

)$(2#+-Z5

El biodiesel es un combustible líquido que se obtiene de fuentes lípidas naturales, mediante el procesamiento 
de aceites vegetales o grasas animales, que puede cumplir un rol sustituto respecto del diesel obtenido del 
petróleo. 

 Si bien existen antecedentes de la existencia del biodiesel desde la segunda mitad del siglo XIX, éste no fue 
desarrollado de forma amplia debido al predominio de la industria del petróleo y sus derivados. Sin embargo, 

procesadoras de biodiesel en países diversos de Europas (Alemania, Suecia, República Checa); Asimismo, 

los motores de sus vehículos para que trabajen parcialmente con biodiesel. 

generar empleo, disminuir la contaminación ambiental y ofrecer un mercado alternativo en la Lucha contra 

la Comercialización de Biocombustibles–, a través del que se estableció la obligatoriedad de que el diesel 

de biodiesel en su composición.
  Es en atención a las características del contexto internacional y a los estímulos normativos referidos en 

industria antes inexistente en el Perú, como es precisamente la del biodiesel (en la que incursionó la empresa 

retraso sensible a la Rama de la Producción Nacional). 
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Q%",-)%&* (2#?* 2$B+,()/-* $)* +(#+%2-*
,'8-+#%)#(* ()* 2$* "+(%",.)@* 2(* <%* (:%&$%/-*
()* ;$K* '(/,/%* &%* ,)/$2#+,%* )%",-)%&* /(*

,'8-+#%",-)(2* /(* 4,-/,(2(&* (2#%/-$),/()2(*

%)%&,A%/-* (&* :-&$'()* /(* &%2* ,'8-+#%",-)(2*
-4=(#-*/(*/$'8,)3*7*(&*(B("#-*/(*K2#%2*2-4+(*

+(8(+"$2,.)* /(* #%&(2* ,'8-+#%",-)(2* 2-4+(* &%*

8%+%* &-* "$%&* 2(*<%* %)%&,A%/-* &%* (:-&$",.)*/(*
&-2*8+,)",8%&(2* ,)/,"%/-+(2*("-).',"-2*/(* &%*

#+%#%',()#-* /(&* #('%* /(&* +(#+%2-* 2()2,4&(@*

Q%",-)(2 *7*%*$)%*8$4&,"%",.)

8-+* &%2* ('8+(2%2

+(&%",.)* "-)* &%* /('%)/%* )%",-)%&* /(*

/(* &%*0+-/$"",.)*Q%",-)%&* +(3,2#+%+-)*

<%4,()/-*#(),/-@*,)"&$2-@*;$(*8%+%&,A%+*

2$* 8+-/$"",.)* ()#+(* &-2* '(2(2*
/(* B(4+(+-* 7* %4+,&* /(* GJJF* "-'-*
"-)2("$()",%* /(&* ,)"+('()#-* /(&*

%4%2#("(+* &%* /('%)/%* #-#%&* /(*

Q%",-)%&* %8()%2* %&"%)A.* $)%*

B$(* "%8#%/-* 8-+* &%2* ,'8-+#%",-)(2@*
8+,)",8%&'()#(*%;$K&&%2*-+,3,)%+,%2*/(*

)%",-)%&* '%)#$:-* $)* %&#-* ),:(&* /(*
,):()#%+,-25*

+(%&,A.*2$2*:()#%2*%*$)*8+(",-*8+-'(/,-*

),:(&*/(*()/($/%',()#-*7*$)%*+(/$",/%*
"%8%",/%/*8%+%*%B+-)#%+*(&*8%3-*/(*&%2*

'%+"<%*/(&*)(3-",-*/(*4,-/,(2(&5

,'8-+#%)#(* 8-+* +(#+%2-* ()* 2$* "+(%",.)* 7*

;$(*&%2*,'8-+#%",-)(2*/(*4,-/,(2(&*-+,3,)%+,-*
/(* &-2* CC5VV5* %* 8+(",-2* /$'8,)3* 2,3%)*
"%$2%)/-* $)* /%>-* ,'8-+#%)#(* %* &%* )%",()#(*
,)/$2#+,%*)%",-)%&*/(*4,-/,(2(&@*,'8,/,()/-*2$*
"-)2-&,/%",.)*7*/(2%++-&&-N5

países que conforman dicho acuerdo, no así para casos de discrepancia entre el Perú y terceros países, 
como sucedió en el asunto del biodiesel en que el otro país involucrado fue los Estados Unidos de América
El libro en mención se titula “A Handbook on Antidumping Investigations”, cuyos autores son Judith Czako, 
Johann Human y Jorge Miranda.

la rama de productores nacionales la empresa Heaven Petroleum Operator S.A.
Los derechos antidumping impuestos a las importaciones estadounidenses de biodiesel fueron del orden de 
US$ 212 por tonelada.
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()*#('%2*/(*/$'8,)3@*<%*2,/-*(&*/(*"-)2,/(+%+*
;$(* (&* +(#+%2-* 2()2,4&(* "-'-* 2$8$(2#-*
/(* /%>-* )-* "-'8+()/(* 2-&%'()#(* %* &%2*

;$(*()"-)#+?)/-2(*7%*()*-8(+%",.)@*)-*<%)*
%&"%)A%/-*%1)*$)%*2,#$%",.)*(2#%4&(*()*"$%)#-*

0M, (.%(+1$).%#$

%&*'(+"%/-*&-"%&*%*$)*8+(",-*,)B(+,-+*%*
2$* :%&-+* )-+'%&@* 2(+?* +(8+,',4&(* 8-+*
8%+#(* /(* &%2* %$#-+,/%/(2* )%",-)%&(2*
"-'8(#()#(2* ()* &%* '%#(+,%@* 2,('8+(*
;$(* /,"<%* %"#$%",.)* "-'(+",%&*
3()(+(* /%>-* %* &%* ,)/$2#+,%* )%",-)%&5*

"%$2%&* /(* %;$K&* +(28("#-* %* K2#(@* &%2*
%$#-+,/%/(2* 8-/+?)* %/-8#%+*'(/,/%2*

;$(* &-2*4,()(2* ,'8-+#%/-2* ,)3+(2%+?)*

/$'8,)3* +(2$&#%* ,)/,28()2%4&(* ;$(*

/(&* /%>-* %* &%* ,)/$2#+,%* )%",-)%&5*

-+,()#%* %* ,)/%3%+* "-'-* (2* ;$(* &%*

0+-/$"",.)*Q%",-)%&5*

Q%",-)%&@* )("(2%+,%'()#(* 2(*
"-)2#%#%+?* 2,* 2(* <%* %B("#%/-* -*

,)/$2#+,%&(2*)%",-)%&(2*;$(*-8(+%)*()*

(&('()#-2* (2()",%&(2* ;$(* 8(+',#()*

:-&$'()* /(* &%2* ,'8-+#%",-)(2* -4=(#-*

8+(",-2* /(* 8+-/$"#-2* 2,',&%+(2* ()*
(&* '(+"%/-* ,)#(+)-* 7* 2(* %)%&,A%+?* &%*
+(8(+"$2,.)* /(* (2%2* ,'8-+#%",-)(2*
2-4+(* &-2* 8+-/$"#-+(2* )%",-)%&(2*

;$(* &-2* 8+-/$"#-2* /(* K2#-2* 4%=()* /(*
8+(",-* -* )-* 8$(/%)* ,)"+('()#%+2(*

B%"#-+*/(#(+',)%)#(*8%+%*(2#%4&("(+*&%*

%*2,*(&*"+(",',()#-*/(*&%2*,'8-+#%",-)(2*
-4=(#-* /(* /$'8,)3* <%* 8+-:-"%/-* $)*
/(#(+,-+-*()*&-2*8+,)",8%&(2*,)/,"%/-+(2*
/(*&%*,)/$2#+,%*)%",-)%&@*#%&(2*"-'-*&%*

&%*"%8%",/%/*/(*8+-/$"",.)* ,)2#%&%/%@*

/(&* "+(",',()#-@* /(* &%* "%8%",/%/* /(*
+($),+*"%8,#%&*-*,):(+2,.)@*/(&*),:(&*/(*

"-)"&$2,.)* %)#(+,-+@* &%2* %$#-+,/%/(2*

%/('?2@* -#+-2* B%"#-+(2* /(* &-2* ;$(*

,'8-+#%",-)(2* -4=(#-* /(* /$'8,)3*

&%2* ,'8-+#%",-)(2* )-* :()/,/%2* %*
8+(",-2* /(* /$'8,)3@* &%* "-)#+%"",.)*
/(* &%* /('%)/%@* :%+,%",-)(2* /(* &%*
(2#+$"#$+%* /(&* "-)2$'-@* &%* (:-&$",.)*

/(* &%* 0+-/$"",.)* Q%",-)%&@* /(* '-/-*

8-+*(2-2*-#+-2* B%"#-+(2@*)-*2(*/(4(+?*
/(*%#+,4$,+*()#-)"(2*+(28-)2%4,&,/%/(2*
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-4=(#-* /(* /$'8,)3@* ),* 2(* /(4(+?)*

/(* +(28-)2%4,&,/%/* /(* &%2* %"",-)(2*

()* (&* %)?&,2,2* /(* &%2* %$#-+,/%/(2*

,)"&$,/-* (&* 0(+1@* (&* /$'8,)3* 7* 2$2*
(B("#-2*/(*8(+=$,",-*%*&%*,)/$2#+,%*&-"%&*
2-)*(:%&$%/-2*/(*%"$(+/-*%*$)*B%"#-+*

"-'-* &%* 8+-4%4,&,/%/* 8+(/-',)%)#(*

'%#(+,%* /(* /$'8,)3* #()/+?)* "-'-*
(B("#-*&%*3()(+%",.)*B$#$+%*/(*$)*/%>-*

8(+=$,",-*;$(*%*&%*B("<%*/(*(:%&$%",.)*

"-)"+(#%/-@* 8(+-* "$7%* ,)',)()",%*
(2* %&#%'()#(* 8+(:,2,4&(@* +%A.)* ;$(*

/(* &%2* %$#-+,/%/(25* Q-* -42#%)#(* (&&-@*
<%7* ;$(* #()(+* 8+(2()#(* ;$(@* (&* +,3-+*
8+-4%#-+,-*7*/(*%)?&,2,2*+(;$(+,/-*8%+%*
&-2* 2$8$(2#-2* /(* %'()%A%* /(* /%>-@*

%;$(&&-2*-#+-2*"%2-2*()*;$(*&-*;$(*2(*

'%#(+,%&,A%/-@*/%/-*;$(*()*(&*2$8$(2#-*
/(* &%*%'()%A%@* &-*;$(*2(*8+(2()#%*(2*

8+-4%4,&,/%/(2* /(* ;$(* (&* 8(+=$,",-*
%* &%* ,)/$2#+,%* &-"%&* 2(* "-)"+(#(@* &-*

+(28("#-* %* 2$* $&#(+,-+* "-)"+(",.)*

&%*0+-/$"",.)*Q%",-)%&5

/$'8,)3@* 2(* (:%&1(* &%* 8+(2()",%* /(*

'?2*/(*$)%*'%),B(2#%",.)*/(*/%>-* 7*
;$(* ,)"&$2-@* &%* "-)"&$2,.)* +(28("#-* %*

:,2#-* "%2-2* ()* ;$(* 2(* <%* /(2"%+#%/-*
&%* -"$++()",%* /(* $)* /%>-* ,'8-+#%)#(*
%* &%* ,)/$2#+,%* )%",-)%&@* 7* ()* "%'4,-@*

0+-/$"",.)*Q%",-)%&5

&%* 8-2,4,&,/%/* /(* (2#%4&("(+* $)%*

()* ;$(* 2(* (2#%4&(A"%)* /(+("<-2*

&%* 0+-/$"",.)* Q%",-)%&@* /(* '-/-*
;$(* #%&(2* /(+("<-2* )-* #()3%)* $)%*

+%8,/(A@* "$%)/-* 2(* %/:,(+#%* ;$(*
)-* 2(* <%* "-)"+(#%/-* $)-* -* '?2* /(*
&-2* (&('()#-2* ;$(* 2$2#()#%+-)* &%*
8+(/,"",.)*;$(*"-)/$=-*%*,)B(+,+*;$(*2(*

%* &%* ,)/$2#+,%* )%",-)%&@* 2,)* #()(+* ;$(*

;$(*(&*%)?&,2,2*;$(*&&(:.*%*&%*"-)"&$2,.)*

"-)"+(#%/-* %&3$)%2* /(* &%2* 8+(',2%2*

#(+',)%+* 3()(+%)/-* $)%* %B("#%",.)* %*

,'8-+#%)#(* "-'-* (B("#-* /%>-2-* /(*

%;$(&&-2* "%2-2* ()*;$(* &%* ,'8-+#%",.)*

/(*2$*:%&-+*)-+'%&@*%B("#%*(&*8-#()",%&*
/(*/(2%++-&&-*/(* &%* ,)/$2#+,%* )%",-)%&*
;$(* /(* B-+'%* ,),",%&* <%* ,)"$+2,-)%/-*

B%4+,"%",.)* /(&* 8+-/$"#-* '%#(+,%* /(*



116

Revista de Derecho
THEMIS 61 &%2* ,'8-+#%",-)(2*-4=(#-*/(*/$'8,)3*

2(*(2#%4&(A"%*%/("$%/%'()#(*7*8$(/%*
-8(+%+*()*"-)/,",-)(2*)-+'%&(25*

%* &-2* %&"%)"(2* ;$(* /(4()* ()#()/(+2(*
"-'8+()/,/-2* /()#+-* /(&* "-)"(8#-*

(28(",%&,2#%2@*(&*+(#+%2-*,'8-+#%)#(*2(*
",+"$)2"+,4(* 1),"%'()#(* %* "%2-2* ()*
;$(* &%* ,)/$2#+,%* &-"%&* )-* <%* ,),",%/-*
%1)* &%* 8+-/$"",.)@* %4%+"%)/-* 8-+*
()/(* 2-&%'()#(* %;$(&&-2* 2$8$(2#-2*
()*;$(*&-2*('8+(2%+,-2*<%)*(=("$#%/-*
$)%* 2(+,(* /(* %"#-2* 8+(8%+%#-+,-2*

8$(2#%* ()* '%+"<%* /(&* )(3-",-5* P#+%*
8-2#$+%*()*"%'4,-@*"-)*&%*;$(*)-2-#+-2*

#%'4,K)* ()* &%* +(",()#(* 7* (2"%2%*

"-'8+()/(*2-&%'()#(*%*&%2*,)/$2#+,%2*

%;$(&&%2* -#+%2* ;$(* ()"-)#+?)/-2(*

)-* <%)* %&"%)A%/-* %1)* (2#%4,&,/%/* ()*

'%)(+%*$),B-+'(*%*),:(&*,)#(+)%",-)%&*
7* 2-4+(* &%*4%2(*/(*%&31)* ,)2#+$'()#-*

7* 8+(/(",4&(2* ()* (2(* +$4+-* 8%+%* &-2*
%3()#(2*,)#(+:,),()#(2*()*-8(+%",-)(2*
/(*"-'(+",-*,)#(+)%",-)%&5


