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Resum
La Comissió Europea va reconèixer en seu document de treball 
de 16 de gener de 2007 la necessitat de monitorar de prop 
el pluralisme als mitjans. Aquest article explica en detall els 
instruments i els mètodes d’acompanyament que s’han desen-
volupat com a punt de partida per exercir aquest monitoratge: 
el monitor de pluralisme als mitjans de la UE (Media Pluralism 
Monitor). Analitza el potencial i els límits del monitoratge a la 
llum dels diferents desafiaments politicoculturals, econòmics, 
jurídics i normatius amb què s’enfronta la Unió Europea en ma-
tèria de pluralisme als mitjans. S’argumenta que el monitor de 
pluralisme als mitjans de la UE pot convertir-se en un primer 
pas cap a un model de regulació basat en el risc que s’ajustaria 
a la regulació dels mercats moderns de mitjans a Europa.

Paraules clau
Pluralisme als mitjans, diversitat, regulació, monitoratge, 
Europa.

Abstract
The European Commission in its Working Document of 16 Ja-
nuary 2007 acknowledged a necessity to closely monitor media 
pluralism. This article elaborates on the instrument and accom-
panying methods that have been developed as a starting point 
for such monitoring exercise: the EU Media Pluralism Monitor. 
It discusses the monitor’s potential and limits in the light of the 
various politico-cultural, economic, legal and regulatory cha-
llenges with which the European Union is faced in the area of 
media pluralism. It argues that the EU Media Pluralism Monitor 
can be a first step towards a risk-based regulatory model that 
would be fit to regulate modern media markets in Europe.
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Introduction

While there is broad consensus in Europe about the importance 
of media pluralism for democracy and identity formation, there 
are still widely diverging views on how to regulate the issue. 
The EU Member States have different cultural, political and 
regulatory traditions, which explain the sometimes contrasting 
approaches towards media pluralism. But above all, media plu-
ralism itself is a complex and multidimensional concept, which 
has been interpreted in varying ways in different times, geog-
raphies, contexts and policy circles. This “clash of rationalities” 
– as Klimkiewicz calls it – is further polarised by the ambiguous 
impact that recent technological and economic developments 
have on media pluralism. Not surprisingly (especially in the light 
of the failed attempt to harmonise national media concentration 
rules in the nineties), the European Commission has taken a 
prudent stance on media pluralism in recent years. In its Work-
ing Document of 16 January 2007, it emphasized that it would 
not be appropriate to submit a Community initiative on plural-
ism, but, at the same time, acknowledged a necessity to closely 
monitor the situation. The first section of this article discusses 
the various politico-cultural, economic, legal and regulatory 

challenges with which the European Union is faced in the area 
of media pluralism. The second section zooms in on the is-
sue of monitoring and describes the instrument that has been 
developed as a starting point for such monitoring exercise: the 
EU Media Pluralism Monitor. The third section formulates some 
concluding remarks. 

1. Challenges to EU Media Pluralism Regulation

a. Diverging Politico-Cultural and Normative Approaches
Policy documents and literature have drawn the attention to dif-
ferent aspects and dimensions of the notion of media pluralism. 
Not only is media pluralism approached at a number of layers,2 
it is also interpreted through conceptual dichotomies or alterna-
tives, such as external/internal, proportional/open, organized/
spontaneous, polarized/moderate, evaluative/descriptive or re-
active/interactive/proactive (Klimkiewicz 2009; McQuail 1992; 
Van Cuilenburg and Van der Wurff 2000). Most comprehen-
sively, the notion of media pluralism has been elaborated by the 
Council of Europe and its advisory committees. Recommenda-
tion No. R (99) 1 on Measures to Promote Media Pluralism, 

(25-35)



Challenges of Regulating Media Pluralism in the European Union: the Potential of Risk-Based Regulation P. Valcke

26
Quaderns del CAC 38, vol. XV (1) - June 2012

which was adopted by the Committee of Ministers in 1999, 
describes, in its Explanatory Memorandum, the notion of media 
pluralism “as diversity of media supply, reflected, for example, 
in the existence of a plurality of independent and autonomous 
media (generally called structural pluralism) as well as a diver-
sity of media types and contents (views and opinions) made 
available to the public”. It also stresses that “both the structural/
quantitative and qualitative aspects are central to the notion of 
media pluralism” (Council of Europe 1999).

This frequently drawn distinction between “external ‘plurality 
of autonomous and independent media’” and “internal ‘diversity 
of media contents available to the public’” corresponds – to 
some extent, but not completely – with the two major norma-
tive approaches that come to the fore in national and European 
policy discourses, as well as social science literature: the neo-
liberal marketplace of ideas model, on the one hand, and the 
neo-Habermasian public sphere approach, which contains the 
notion of unifying public discourse, on the other hand. Both 
models rely on very different rationalities when interpreting di-
versity and pluralism as media policy goals. While the former is 
based on competition and freedom of choice, the latter empha-
sizes a broader defence of ‘principled pluralism;’ an attempt to 
serve the society in its entirety with various political views and 
cultural values (Karppinen 2009: 15). 

This dichotomy can also be understood in terms of regula-
tory approaches to media diversity: the competition or market 
approach, endorsing economic regulation to prevent market 
failure, and the interventionist or public regulation approach, 
involving an active media policy. The first approach equates 
diversity with freedom of choice and defends the viewpoint that 
diversity is best achieved when people can freely enter the ‘mar-
ketplace of ideas’ without any governmental constraints, a con-
cept based upon classical economic market theory. The second 
approach relies on a different interpretation of diversity, high-
lighting the importance of various political views and cultural 
values, the support of which may require state intervention, but 
which may also be achieved through a range of complementary 
regulatory approaches, including co- and self-regulation (Gri-
sold 1996; Karppinen 2006; Puppis 2009).

Klimkiewicz convincingly argues that this regulatory diver-
gence – asymmetry, as she calls it – is not exclusively rooted 
in a dichotomy between ‘pro-market’ (deregulatory or negative 
measures) and ‘market-correcting’ (regulatory or positive meas-
ures), or a dichotomy between economic and political/cultural 
objectives. The dividing line stems from two different ways of 
perceiving and conceptualizing media networks in a context of 
larger societies or political systems, resulting in two different 
standards of rationality: one seeing the media as an increas-
ingly politically autonomous and differentiated system, playing a 
central role in a process of competitive globalization; the second 
perceiving the media as a part of a deliberative democratic sys-
tem (Klimkiewicz 2009: 65-66). In their influential work, Hallin 
and Mancini also identified stable connections between media 
systems and political systems, showing that politico-cultural 

traditions have a major influence on the way media develop and 
function, and how their role is viewed in society (and vice versa; 
Hallin and Mancini 2004).

As Klimkiewicz (2009) illustrates, both national and European 
institutions have pursued different aspects and dimensions of 
media pluralism over different periods and in different policy set-
tings (for instance, ‘cultural diversity’ through audiovisual policy 
measures, ‘media plurality’ through ownership and competition 
rules, ‘internal pluralism’ through public service broadcasting 
and state aid rules, etc.). Even the European Commission itself 
has evolved significantly in its approach towards media plural-
ism, resulting in different centres of gravity in media policy-
making at EU level. These different (and in many aspects con-
flicting) ways of looking at media pluralism problematization led 
to ‘seesaw’ efforts to introduce and abandon media pluralism 
regulatory measures at the European level (Klimkiewicz 2009). 
These will be further discussed in the next section.

b. A Precarious Legal Basis
While the Council of Europe and the European Court of Human 
Rights have a strong and consistent tradition in the promotion 
of common standards for media pluralism (which they regard 
as a prerequisite for the human right of freedom of expression 
as guaranteed by Article 10 of the European Convention on Hu-
man Rights), the attitude of the European Union towards media 
pluralism has been far more precarious. EU media policy in 
general has, ever since the late 1980s, when the first Television 
without Frontiers Directive was adopted, been characterised by 
a strong tension between the need for harmonisation in certain 
areas and the subsidiarity principle (Craufurd Smith 2004a: 19; 
Holmes 2004: 169). For some more culturally and politically 
sensitive aspects of media regulation, EU Member States have 
traditionally tried to limit harmonising initiatives by the Euro-
pean legislator, referring to the subsidiarity principle in order to 
retain maximum powers within the national competence. This 
has especially been the case in the area of media pluralism.

Whereas the protection of media pluralism has been a recur-
rent concern of the European Parliament, inviting the Com-
mission on several occasions to propose concrete measures to 
safeguard media pluralism (European Parliament 1992, 1994, 
1995, 2004, 2008a, 2011), the European Commission has 
taken a much more prudent stance on the issue, especially since 
the failed attempt to launch a harmonisation directive on plural-
ism and media ownership in the mid-1990s (European Com-
mission 1992). The matter was so divisive that the Commission 
never formally adopted a proposal (Hitchens 1994; Iosifides 
1997; Doyle 1997 and 1998). This demonstrated the need for 
a balanced and realistic approach that would take into account 
the specificities of media markets in the various Member States. 
The successive enlargements of the European Union, during 
which Central and Eastern European countries - characterised 
by relatively young media markets and intense media reforms 
- have joined, has further diminished the feasibility and appro-
priateness of a uniform approach to media pluralism.
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The Commission itself has emphasised on a number of occa-
sions that “the protection of media pluralism is primarily a task 
for the Member States” (European Commission 2003). There 
is, however, considerable potential for the Union to support and, 
where necessary, supplement the Member State measures re-
garding media pluralism. Even though the Founding Treaties do 
not provide expressly for EU action to guarantee media plural-
ism, there are a number of legal bases on which such action 
might be founded (Craufurd Smith 2004b). Fundamental rights, 
including the freedom of expression (to which media pluralism 
is inherently linked) have been considered by the Court of Jus-
tice as core principles of the European legal system; hence, 
the EU institutions are expected to respect these rights when 
exercising their powers and competences conferred upon them 
by the Founding Treaties. In 2000, the European Parliament, 
Council and Commission explicitly committed to respecting 
media pluralism via the proclamation of the Charter of Funda-
mental Rights of the European Union, which states in its article 
11, alinea 2 that “the freedom and pluralism of the media shall 
be respected”. Article 167 (4) Treaty on the Functioning of the 
European Union (ex-Article 151 (4) EC Treaty) also obliges the 
Union to “take cultural aspects into account in its action under 
other provisions of the Treaties, in particular in order to respect 
and to promote the diversity of its cultures.” It should be noted, 
however, that this provision does not provide a solid basis for 
EU legislation on media pluralism. Scholars have highlighted its 
dual nature, at the same time underlining the subsidiary nature 
of the Union’s role in the area of culture and constituting a po-
tential basis for action (Craufurd Smith 2004: 49-78).

Consequently, when adopting measures that affect the media 
sector on the basis of, for instance, EU competition and merger 
control rules, or for the completion of the internal market, the 
EU institutions should at least take into account media plural-
ism, but can also directly or indirectly support media pluralism 
in the Member States. This explains and justifies measures like 
the cultural quota in the Audiovisual Media Services Directive 
(Articles 13, 16 and 17),3 the MEDIA programmes, references 
to media pluralism in internal market instruments and in the 
Merger Control Regulation,4 and cultural considerations under 
other competition rules. The electronic communications direc-
tives, for instance, refer at several instances to media pluralism 
as a general interest objective that should be taken into ac-
count in the context of network regulation in Europe (see, for 
instance, Articles 8(1), 9 (4) and 18(1) and Recitals 5, 6 and 
31 of the Framework Directive).5 Article 21(4) of the Merger 
Control Regulation explicitly refers to the plurality of the media 
as a legitimate interest that can justify the review by a Member 
State of a proposed merger, approved by the Commission. Even 
though the EU competition rules (both the antitrust rules in 
Articles 101-102 Treaty on the Functioning of the European Un-
ion and the merger control rules) leave less and less scope for 
taking into account non-economic considerations (as was occa-
sionally done in the past; Valcke, 2004; Ariño, 2004), it is usu-
ally acknowledged that competition law indirectly contributes to 

media pluralism by keeping markets open and competitive, by 
preventing undue concentration of markets, and by remedying 
abusive behaviour.

During the preparatory work on the Audiovisual Media Ser-
vices Directive, which was adopted in 2007, the issue of media 
pluralism came again to the fore. In the consultation process 
leading to the directive, a workshop session on media pluralism 
was organised at the Liverpool Audiovisual Conference.6 The 
idea of increased monitoring sprang out of this session, giving 
birth to the so-called “Three-step approach for advancing the 
debate on media pluralism across the European Union”, which 
was announced by the then Commissioner Viviane Reding and 
Vice-President Margot Wallström in January 2007.7 The ap-
proach, of which the first two steps (a Commission Staff Work-
ing Paper and an independent study on indicators for media 
pluralism) were completed by the end of 2009, focused not on 
regulating, but on monitoring, as a means to enhance transpar-
ency and to enable a more concrete and rationalised debate 
on media pluralism. Towards the end of her previous mandate, 
Commissioner Reding made it very clear that she considered a 
harmonising directive on ownership inappropriate in a period 
of structural change (Reding 2009). A number of economic 
and technological developments indeed lead to a radical re-
structuring of the media sector and challenge traditional state 
measures. As will be discussed in the next section, the impact 
of these developments on media pluralism is often ambiguous. 
According to the Commission, this necessitates a solid analysis 
of the situation before adopting any measures (that might other-
wise stifle innovation), explaining the need for a monitoring tool 
that does not exclusively focus on ownership, but also covers 
combinations of political and media power. The second part of 
this article will further elaborate on this monitoring tool.

c. Ambiguous Impact of Economic and Technological 
Developments
It is a truism to say that technological innovations are reshap-
ing the media landscape at great pace. The rise of the Internet, 
the emergence of wireless technologies, the arrival of digital 
convergence, the proliferation of devices to access and con-
sume media content, as well as the unprecedented lowering 
of the threshold to media content production, promise bright 
prospects for a free and unhampered flow of diverse and plu-
ralistic information around the globe. Internet-based technolo-
gies widen participation in the public sphere, involving citizens 
not only as consumers but also as producers of media content. 
Such forms of participative media, citizens’ journalism or user-
generated content provide alternative public fora for (and often 
a counterbalance to) the vested media. Both academic and non-
academic works refer to the “blogosphere” as a gauge of public 
opinion. At the same time, new intermediaries (such as Internet 
search engines) unlock vast amounts of information to which 
citizens would never have had access in the analogue world. 
But, these new technologies and the media transformations 
they produce have also triggered renewed concerns over media 
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pluralism. An increasing number of scholars are exposing the 
ambiguous impact of new media and new actors on the free 
flow of diverse information. In that sense, the changes we are 
currently witnessing in the domain of the media, are not differ-
ent from most other technological changes sweeping through 
our economic, social, and political landscape: they present not 
only opportunities but also challenges (Verhulst 2007), and 
promises for enhanced media pluralism are coupled with perils. 
Concerns over spectrum scarcity are replaced by concerns over 
digital gateways (Helberger 2005), Internet filtering (especially 
triggered by massive Internet censorship in some parts of the 
world, think of the “Great Firewall of China”) and (often hidden) 
manipulation by search engines (van Eijk 2006). Technologies 
may increase the ability of individuals to look for and acquire 
content of their choice (and even to contribute themselves), but 
provide no guarantee that they will actually choose to select and 
consume pluralistic content (Helberger et al. 2010). A steady 
stream of jeremiads about individualization and fragmentation 
of the public sphere, the potential of the Internet to promote 
“cybercascades” of like-minded opinions that foster and en-
flame anti-democratic discourse (Sunstein 2001), and recently 
also about the detrimental impact of user-generated content on 
professional journalism (attacking the rise of the “amateur”, see 
for instance Keen 2007) urge caution in revising media policies. 
Observers of media markets see the mavericks of yesterday 
turning into the dinosaurs of tomorrow, engaging in similar mo-
nopolistic behaviour as the traditional media players (Google/
YouTube serving as a paragon in this regard). 

This explains (at least partly) why states and regulators are 
reluctant to loosen the regulatory reigns. In its Resolution of 25 
September 2008 on concentration and pluralism in the media 
in the European Union, the European Parliament urged for cau-
tion in revising media policies in the light of new technologies: 

“whereas new technologies, and in particular the shift to digi-
tal technology for the production and dissemination of audio-
visual content and the entry on the market of new communi-
cations and information services have significantly influenced 
the quantity of available products and means of dissemination; 
whereas, however, a quantitative increase in media and servic-
es does not automatically guarantee content diversity; whereas 
new updated means of ensuring media pluralism and cultural 
diversity and the provision of prompt and objective information 
to the public are therefore necessary; [...] whereas, however, re-
spect for pluralism of information and diversity of content is not 
automatically guaranteed by technological advances, but must 
come about through an active, consistent and vigilant policy 
on the part of the national and European public authorities; 
whereas, while the internet has greatly increased access to vari-
ous sources of information, views and opinions, it has not yet 
replaced traditional media as a decisive public opinion former.”

In the United Kingdom, for instance, the House of Lords in 
2008 clearly expressed its resistance to give up regulation of 
media ownership (“We do not accept that the increase of news 

sources invalidates the case for special treatment of the media 
through ownership regulation”; House of Lords 2008). More 
recently, Ofcom found that the acquisition of BskyB by News 
Corp would operate against the public interest and advised the 
Secretary of State to refer the case to the Competition Commis-
sion for a full second stage review.8 Based on a static analysis of 
the effects of the proposed acquisition, Ofcom concluded that 
the takeover would negatively affect the existence of a sufficient 
plurality of persons with control of media enterprises providing 
news and current affairs to UK-wide cross-media audiences. 
The loss of plurality that would result from the transaction could 
not be compensated, according to Ofcom, by an increase in 
multi-sourcing (or the use by consumers of multiple sources of 
news) and the use of online sources of news. It found that, to-
day, online news tends to extend the reach of established news 
providers as opposed to favouring the use of new outlets that 
are not present on traditional media (Ofcom 2010).

Since the line between “creative destruction” (Schumpeter 
1975) and “disruption” (Christensen 1997) is often a fine one 
(Verhulst 2007), decision-makers tend to settle with the old 
solutions, rather than experiment with new regulatory tools. 
The following section looks at a number of alternative regulatory 
models that have been described in the literature or that have 
been introduced in other sectors.

d. Regulatory Trends
To address concerns over commercialisation of the media, con-
centration of media ownership and strong links between politics 
and media, a set of regulatory safeguards has been adopted 
over time to preserve media pluralism. Regulatory attention has 
traditionally focused on threats arising from media ownership, 
resulting in narrowly tailored anti-concentration rules, in com-
bination with specific content obligations and safeguards for 
editorial independence. These rules are criticized for being an 
anomaly in an era of media abundance (where basically every 
citizen can become a media supplier)  – they are being called 
a legacy from the past which should not spill over to the new 
media context, but to the contrary be lifted as soon as possible.
Although media pluralism, as a normative goal, remains unaf-
fected by the recent technological and economic evolutions in 
the media sector, the regulatory tools with which this goal is 
pursued, will necessarily have to adapt. Existing legal instru-
ments to promote and safeguard media pluralism are perceived 
as being rigid and creating an unlevel playing field by solely 
targeting traditional media players. They are said to erect dis-
proportionate barriers to expansion and hinder undertakings to 
fully reap the benefits of economies of scale and scope, to the 
detriment of economic efficiency and consumer welfare. Many 
of the rules currently in place still tend to probe in a some-
times relatively simplistic way into concentration of ownership 
or audience shares.9 Not only structural, but also behavioural 
rules usually focus on single media categories such as linear 
television – if only for reasons such as that they can be easily 
monitored or that everybody is used to them. As the boundaries 



P. Valcke Challenges of Regulating Media Pluralism in the European Union: the Potential of Risk-Based Regulation

29
Quaderns del CAC 38, vol. XV (1) - June 2012

between print and audiovisual media, and between media, tel-
ecommunications and information technology are blurring, the 
one-dimensional pluralism regulations of today no longer seem 
to be apt for the dynamic and converging media sector and may 
even run counter of the public interest reason for which they 
were once imposed (in casu, preserving media pluralism). 

Moreover, there is a broad consensus over the idea that tra-
ditional state regulation is losing its grip on cross-border com-
munication networks (not just in the area of pluralism, but also 
for other policy goals like protection of minors). Shortcomings 
of such “command-and-control” regulation have been identified 
also outside the media sector and include instrument failures, 
information and knowledge failures, implementation failures, 
motivation failures and capture (Black 2002). This has initiated 
a quest for alternative regulatory solutions under the form of 
more decentred co- and self-regulatory instruments (Schulz & 
Held 2001) or technical solutions (Lessig 2003). The growing 
complexity of modern society demands for new analytical ap-
proaches that can help to improve legal quality and to prevent 
overregulation that would stifle economic growth and innova-
tion. A number of innovative techniques for law-making and 
regulation have been suggested (and to some extent explored) 
over the past years. 

In market regulation, evidence-based approaches have been 
promoted, forcing regulators to consider carefully whether there 
is a market failure that needs to be addressed and, if so, wheth-
er a regulatory intervention is the most appropriate solution. 
Many European and national decision-makers are now required 
to underpin their actions on the basis of so-called “impact as-
sessments”, in which they examine the potentials costs and 
benefits of regulatory options. A second trend is the shift to 
a more principles-based (instead of rules-based) approach to 
regulation, i.e. moving away – where possible – from dictating 
through detailed, prescriptive rules and supervisory actions how 
firms should operate their business. Thirdly, risk-based regu-
lation – which is about prioritizing activities according to the 
impact and probability of societal risks, whether for standard-
setting or compliance purposes (Rothstein et al. 2006a) – has 
received growing attention in recent years, with proponents 
arguing that it facilitates robust governance, contributing to ef-
ficient and effective use of regulatory resources and delivering 
interventions in proportion to risk (hence, maximizing the ben-
efits of regulation while minimizing the burdens on regulatees by 
offering ‘targeted’ and ‘proportionate’ interventions). 

These new regulatory models have been described and criti-
cally analysed in academic literature (Rothstein et al. 2006a 
and 2006b; Black 2008), but usually focus on financial and 
insurance sectors, health care and safety, and environmental 
policy (where these models first emerged). The electronic com-
munications sector in Europe has some experience with a mar-
ket / evidence-based approach since the adoption of the 2002 
regulatory package, while risk-based approaches to decision-
making are currently being promoted more widely in a number 
of countries to help improve regulatory efficiency across policy 

domains (e.g. in the United Kingdom, but also in Australia, New 
Zealand and Canada).

Although the exploration of risk strategies in the domain of 
media is still premature, there are some good reasons to con-
sider risk-based regulation in media as a means to overcome the 
shortcomings of existing regulatory models and processes which 
triggered “Better Regulation” or “Modernising Government” 
agendas. This will be further elaborated in the next section.

2. Addressing the Challenges

a. Risk and Regulation
Risk is increasingly emerging as a key organizing concept for 
regulatory regimes and extended governance systems within a 
wide range of policy domains and institutional settings (Beck 
1992; Rothstein et al. 2006b). While risk science has produced 
significant results in determining criteria and strategies for man-
aging dangers and hazards in the domains of finance, insurance, 
technology (e.g. nanotechnology), natural science and medicine 
(i.e. areas where risks can be measured in quantitative terms 
like financial figures or physical performance), its application 
to societal problems (e.g. ageing societies, terrorism, extreme 
weather conditions) is still in its infancy. It requires substan-
tial interdisciplinary efforts to understand and assess ‘systemic 
risks’ in their full complexity (OECD, 2003) and researchers are 
often confronted with ethical dilemmas that necessitate a broad 
public discussion. This is equally valid for the use of risk as a 
method for organizing regulatory activity in the contemporary 
media sector, which is characterized by its dynamic and global 
nature and constantly conflicting values (individual freedom of 
expression versus the public interest in diversity; free speech 
versus protection of minors; quality standards versus commer-
cial freedom; public service versus undistorted competition; 
consumer protection versus freedom of commercial communi-
cation; artistic freedom versus human dignity; right to informa-
tion versus privacy…). 

Applying risk management to media regulation may at first 
sight seem like an unorthodox idea, but it can bring the following 
benefits: regulation would remain open for new developments 
and innovative solutions in spite of its fundamentally normative 
character; it has the potential to adapt itself to very different 
sets of circumstances (like the media landscapes of the 27 EU 
Member States) and it can take into account the complexity of 
factors contributing to or undermining media policy goals (in our 
case media pluralism). As Karstens (2008) stated:

“Risk-based regulation might well turn out to be very appropri-
ate in order to assist with the integration of diverging political 
philosophies within the EU. This rather open approach raises 
much more complicated issues with auditability – i.e. checking 
on whether the agreed-upon standards are, indeed, met – than 
the classical, deterministic way of regulation. While the con-
ventional approach, which in its core is designed to reduce un-
certainty, lends itself to relatively simple control measurements 
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[…], risk-based regulation requires a much more differentiated 
set of criteria to be applied. […] Rather than merely containing 
hazards, flexible risk-based regulation aims for sustainability and 
self-healing powers in the complex structures of civil society.” 

An important prerequisite for the adoption of a risk-based 
regulatory approach towards media pluralism is the existence 
of a wide and strong evidentiary basis for defining priorities and 
actions. Enhancing the auditability or ‘quantifiability’ of media 
pluralism requires a uniform, robust and holistic monitoring 
mechanism, which is currently lacking in Europe. As stated ear-
lier, the European Commission has paid increasing attention in 
recent years to monitoring systems as a solution to the growing 
need for more transparency and concrete data in a fast develop-
ing media landscape. With monitoring, it intends to ensure a 
more substantive, evidence-driven debate, able to pinpoint real 
concerns and lay to rest misplaced fears (de Cockborne 2009). 
This involves the development of new measurement tools, ena-
bling decision makers to detect risks to a diverse and pluralistic 
media offer in a more objective and concrete way. As part of 
its aforementioned three-step approach to media pluralism, the 
Commission ordered a major study on “Indicators for Media 
Pluralism in the Member States – Towards a Risk-Based Ap-
proach”, with the aim of developing a risk-based monitoring tool 
for media pluralism.

b. The EU Media Pluralism Monitor
The Media Pluralism Monitor that was developed throughout 
this study is described in detail in the report and its annexes 
(ICRI et al. 2009), and has also been presented in our article in 
Journal of Media Law (Valcke et al. 2010). The following sec-
tions will therefore focus on those aspects which are of particu-
lar relevance in the light of the challenges which were discussed 
in the first part of this article, and will explain how the monitor’s 
design and functionality attempt to address those challenges.

i. Risk Assessment
A specific feature of the EU Media Pluralism Monitor (MPM), 
that distinguishes it from existing monitoring mechanisms,10 
is that it adopts a risk-based approach for assessing pluralism 
across the Member States. The preference for such approach 
over alternative systems based on, for instance, achievements, 
objectives, best practices or benchmarks, has to do with the 
purpose for which the MPM is developed, namely – quoting the 
Terms of Reference for the study – to find approaches that will 
“define and help manage the societal threat to pluralism”. The 
MPM is  consequently built as an instrument that detects risks 
to pluralism and shows the underlying causes, so that policy 
makers can take informed decisions when setting priorities and 
shaping policies. The goal of the MPM is not to regulate (supra), 
but to collect data in a more systematic way; it offers a pow-
erful instrument for guiding policy initiatives towards a more 
evidence-based and risk-based approach, ensuring that regula-
tion is applied only where it is needed, hence, avoiding over-

regulation. A risk-based approach was also considered more 
appropriate to capture the breadth of issues relating to media 
pluralism, and more suited for an application of the MPM at the 
level of individual Member States. In contrast to a benchmark-
ing approach, the MPM does not require a simultaneous EU-
wide implementation.

Consequently, the MPM attempts to incorporate strategies 
for risk detection and management. It places the identified in-
dicators (which will be described further) in a risk-analytical 
framework, with values indicating more or less endangerment of 
pluralism. This approach had a fundamental impact on the de-
sign of the MPM by shaping the reflection on and the formula-
tion of indicators. The ways in which indicators are formulated, 
measured and evaluated, always start from the question: What 
situation could possibly represent risks or threats to media plu-
ralism? 

This does not imply that opportunities for enhanced media 
pluralism, resulting, for instance, from new technologies, have 
been disregarded. The MPM includes indicators on, for exam-
ple, broadband coverage (which can be seen as offering a new 
distribution channel) and on-demand services (which increase 
the scope for diversity and narrow-interest content). In line with 
the methodology and format used for the other indicators, these 
indicators have also been formulated in terms of threats – low 
broadband coverage representing high risk, for instance, which 
in this case is synonymous to a lost opportunity. This approach 
is fully compatible with the acknowledgment of the positive 
contribution that may derive from new media technologies and 
platforms. Given the need for sufficient evidentiary means to 
properly assess their role, the MPM takes a cautious, rather 
than a conjectural approach to their inclusion. Prudence in this 
respect, which is predicated on the volatility of these market 
and the lack of adequate data, both of which make an assess-
ment of their contribution to pluralism difficult, does not imply 
ignorance, however. To the contrary, in order to safeguard ro-
bustness and completeness of the MPM, regular updates are 
necessary and must be taken into account in designing the 
MPM. This will allow for the introduction of appropriate meas-
ures as these become available.

ii. Holistic Diagnosis of Media Pluralism
Developing a monitoring tool for media pluralism implies that 
there is a minimum level of common understanding about the 
notion of media pluralism itself. Does the aforementioned “clash 
of rationalities” render a standardised monitoring tool for EU 
Member States an illusion? According to some scholars, who 
view the concept of media pluralism in itself as an object of 
political contestation, subject to continuous processes of social 
negotiation, any attempt to reach ‘pluralistic consensus’ within 
the EU should be regarded as suspicious and undesirable (Karp-
pinen 2009).

However, the Media Pluralism Monitor starts from the hypoth-
esis that it is feasible to search for general and substantive cri-
teria to measure risks to media pluralism (hence, not the actual 
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level of media pluralism) and to develop tools for the empirical 
assessment of diversity in the media sector, without jeopard-
ising the multi-faceted and normative character of media plu-
ralism. In order to be compatible with the varying approaches 
towards media pluralism in Europe, the monitor fulfils two im-
portant conditions. The first is that the tool offers a sufficient 
degree of sophistication and does not exclude relevant dimen-
sions or aspects of media pluralism. Restricting the tool to only 
ownership issues, or limiting the analysis of content diversity 
to political viewpoints only, or leaving out certain media types, 
would skew the assessment of media pluralism. The second is 
that the tool is confined to providing a diagnosis of the situation, 
but does not attempt to prescribe any specific remedies.

Comprehensiveness
While an analysis based on one particular aspect of media plu-
ralism, or limited to a specific category of media products, may 
be appropriate in the context of the assessment of an individual 
case under competition law or sector regulation,11 the general 
audit that the MPM aims for should be based on differentiated 
sets of criteria. In its three-step approach towards media plural-
ism, the European Commission itself describes media plural-
ism as a concept that embraces a number of aspects, such 
as diversity of ownership, variety in the sources of information 
and in the range of contents available in the different Member 
States. It advocates an approach which takes into account a 
wide range of factors and which combines indicators covering 
pertinent legal, economic and socio-cultural considerations (Eu-
ropean Commission 2007). 

Starting from the observation that there are also fundamental 
similarities in media pluralism standards put forward especially 
by the European Parliament and the Council of Europe, the Me-
dia Pluralism Monitor adopts a broad notion of media pluralism 
which is inspired by policy documents of those institutions. Fol-
lowing those documents, it takes the viewpoint that, in mature 
democracies, media pluralism encompasses political, cultural, 
geographical, structural and content related dimensions. It also 
recognises that media of all types – public service, commercial 
and community media – play important roles in creating plural-
ism and that a range of media types and channels (or titles) are 
a prerequisite for providing pluralism. Hence, it distinguishes 
the following risk domains: media ownership and/or control, 
media types and genres, political pluralism, cultural pluralism, 
geographic pluralism and a basic domain which assesses gen-
eral factors that have an important impact on pluralism, nota-
bly freedom of expression, independent supervision and media 
literacy. In each of these risk domains, a number of risks have 
been identified which are assessed through one or more of the 
following indicators:
-- (1) legal indicators to measure the presence and effective-

ness of policies and legal instruments that support pluralism 
in Member States; 

-- (2) socio-demographic indicators to measure the range of 
media available to citizens in different Member States in the 

light of socio-demographic factors, like geographic location, 
social class, age and gender, and to define different types of 
media markets from an end-user perspective;

-- (3) economic indicators to assess the range and diversity 
of media, looking at the supply side and economic perfor-
mance of the media, such as the number of media compa-
nies and concentration and profitability ratios. 

Furthermore, those indicators cover the various stages of the 
media value chain, in particular supply, distribution and use.

In other words, the monitor takes a holistic approach, not only 
measuring ownership and concentration, but also other restric-
tive forces, and examining not only external pluralism but also 
aspects of internal pluralism. While ensuring that indicators pro-
vide the most objective basis possible, it endeavours to combine 
quantitative and qualitative indicators in order to account for the 
various aspects of media pluralism. In response to the criticism 
– voiced especially in the United States, following the FCC’s 
proposal for a diversity index (Howley 2005) – that reducing 
pluralism to quantitative measurements fails to account for the 
complexities of the media landscape and substitutes mechani-
cal devices for serious analysis of media power, it also leaves 
scope for qualitative analysis of results. 

Diagnosis, No Therapy
The results obtained via the scoring of the different indica-
tors – 166 in total – need careful interpretation for which the 
User Guide, accompanying the MPM, offers some guidelines. 
The Monitor deliberately offers a diagnostic, not a prescriptive 
tool on the basis of established risk management strategies. 
Its purpose is to facilitate the collection of empirical data on 
various risks for media pluralism given the particular economic, 
socio-demographic and legal situation in each Member State. 
Although producing useful pointers towards the areas in which 
action is needed, the tool as such does not prescribe specific 
remedies or actions for particular risk profiles. Thus, while it 
urges the application of the same analytical framework in all 
Member States to ensure comparability of the results obtained, 
it is not a call for harmonisation of policies in this area. The 
study throughout which the monitor was developed clearly had 
not as its objective to propose a harmonised definition of media 
pluralism, nor to formulate a specific normative approach. Given 
the far-reaching socio-cultural, economic and political impor-
tance of the media for the functioning of European democra-
cies, the sensitive matter of how to protect media pluralism 
is ultimately left to the discretion of Member States and their 
authorities who, in defining their nation’s risk appetite, are free 
to consider market-based, as well as regulatory, approaches to 
diversity.
It should be stressed that the monitor also offers a realistic solu-
tion to the problem of reconciling the demands of comparability 
between Member States with the need to take national specifi-
cities into account: while applying an identical set of indicators 
to all countries, it is at the same time designed to accommodate 
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the diverging profiles of media landscapes throughout the EU 
by considering differences in market size, media development, 
and cultural and regulatory traditions. It includes a so-called 
‘ex-ante profiling’ functionality, through which it can account 
for the impact that underlying realities such as population size 
and average income levels have on the level of media pluralism 
sustainable by commercial means (Valcke et al. 2010).

3. Concluding remarks

Skeptics have criticised the Commission’s three-step approach 
for being a very (too) soft approach to the issue of media plural-
ism and have called it a means to quiet the demands of the Eu-
ropean Parliament and the likes of the European Federation of 
Journalists who continue to call on the Commission to take ac-
tion on the issue of media pluralism (Komorek 2009). One can-
not deny that indeed, so far, the three-step plan has not yielded 
any concrete results. Despite great anticipation and much hope 
about the third step – a Commission Communication on con-
crete indicators and a possible follow up study that would sys-
tematically apply the indicators to all EU Member States – the 
new Commissioner for the Digital Agenda, Mrs. Neelie Kroes, 
has not yet announced any initiative going in that direction. 
Not surprisingly, in its recent Resolution of 10 March 2011 on 
the media law in Hungary, the European Parliament has, once 
more, called on the Commission to take action against worry-
ing developments regarding media freedom and pluralism in a 
number of Member States. It urges the Commission: 
“to act, on the basis of Article 265 TFEU, by proposing a legis-
lative initiative pursuant to Article 225 TFEU on media freedom, 
pluralism and independent governance before the end of the 
year, thereby overcoming the inadequacies of the EU’s legisla-
tive framework on the media, making use of its competences in 
the fields of the internal market, audiovisual policy, competition, 
telecommunications, State subsidies, the public-service obliga-
tion and the fundamental rights of every person resident on EU 
territory, with a view to defining at least the minimum essential 
standards that all Member States must meet and respect in 
national legislation in order to ensure, guarantee and promote 
freedom of information and an adequate level of media plural-
ism and independent media governance.”

It is highly unlikely that the Commission will respond to this 
call with a legislative initiative for a directive on media freedom 
and pluralism. As discussed in this article, there are a num-
ber of challenges, such as diverging normative approaches and 
regulatory cultures, lack of a solid legal basis, or fast technologi-
cal and economic developments, which may be (too) difficult to 
overcome. 

A more realistic approach could be the implementation – with 
the support of the European Union, possibly coordinated by the 
European Audiovisual Observatory, and in cooperation with the 
national media regulators – of the Media Pluralism Monitor. As 

argued in this article, the monitor provides a tool for auditing 
media pluralism that highlights areas of current and potential 
risk and allows for the comparison of situations and responses 
adopted. It is designed to accommodate the diverging profiles 
of media landscapes throughout the EU by considering differ-
ences in market size, media development, cultural and regula-
tory traditions, and takes into account the impact that underly-
ing realities such as population size and average income levels 
have on the level of media pluralism sustainable by commercial 
means. The Media Pluralism Monitor can improve the auditabil-
ity of media pluralism across the Member States and provide 
decision-makers both in policy and in industry with the means 
to develop a wider and stronger evidentiary basis for defining 
priorities and actions in this important area. 

As Klimkiewicz (2009) noted, “the fact that media pluralism 
is rationalized in different ways, and that tension exists between 
these ways, does not decrease its potential or block the chance 
for vital policy-making. The important question is, however, 
whether ‘policy bridges’ are built between divergent practices 
rooted in different standards of rationality, and whether they, 
in consequence, activate media pluralism potential.” Being the 
first instrument that brings together a host of previously dispa-
rate concerns to offer a multi-faceted approach to media plural-
ism, the Media Pluralism Monitor constitutes, in our view, a 
powerful tool to build such policy bridges…

The text was closed on 1st May 2011

Notes
1.	 Prof. Dr. Peggy Valcke is full time research professor at KU 

Leuven, lecturer in media law at Hogeschool - Universiteit 

Brussel and at the European University Institute (Florence 

School of Regulation), and visiting professor at the Univer-

sity of Tilburg. She is the current director of the Interdiscipli-

nary Centre for Law & ICT (www.icri.be), which she joined 

in 1996. In 2006, she was visiting professor at Central Eu-

ropean University in Budapest, Hungary, and lecturer in the 

Oxford/Annenberg Summer School. She is a member of the 

Flemish Media Regulator and part-time councilor at the Bel-

gian Competition Authority.

2.	 At the macro level of media systems (media ownership and 

service structures, entry costs and conditions), at meso level 

of media institutions (media performance, professional prac-

tices, user access and the way the user interacts with the 

content and services), and at micro level of media contents 

(Klimkiewicz 2009: 46).

3.	 Directive 2010/13/EU of the European Parliament and of 

the Council of 10 March 2010 on the coordination of certain 

provisions laid down by law, regulation or administrative ac-

tion in Member States concerning the provision of audiovisual 
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media services (Audiovisual Media Services Directive), O.J. 

[2010] L 95/1. This Directive coordinates Council Directive 

89/552/EEC of 3 October 1989 on the coordination of cer-

tain provisions laid down by law, regulation or administrative 

action in Member States concerning the pursuit of television 

broadcasting activities (O.J. [1989] L 298/23), as amended 

by Directive  97/36/EC (O.J. [1997] L 202/60) and Directive 

2007/65/EC (O.J. [2007] L 332 /27).

4.	 Council Regulation (EC) No 139/2004 of 20 January 2004 

on the control of concentrations between undertakings, O.J. 

[2004] L24/1.

5.	 Directive 2002/21/EC of the European Parliament and of the 

Council of 7 March 2002 on a common regulatory framework 

for electronic communications networks and services (Frame-

work Directive), O.J. [2002] L 108/33), as amended by Di-

rective 2009/140/EC (O.J. [2009] L 337/37) and Regulation 

544/2009 (O.J. [2009] L 167/12).

6.	 Liverpool Audiovisual Conference, ‘Between Culture and 

Commerce’, 20–22 September 2005, Working Group 5. 

<http://ec.europa.eu/avpolicy/docs/reg/modernisation/liver-

pool_2005/uk-conference-report-en.pdf>.

7.	 <http://ec.europa.eu/information_society/media_taskforce/

pluralism/index_en.htm>

8.	 Note that Jeremy Hunt, Secretary of State for Culture, did not 

follow Ofcom’s advice. In March of this year, he approved the 

merger on the condition that Sky News would be spun off 

into a new company that will remain 39% controlled by News 

Corporation, but will have a board made up of a majority of 

independent directors “to ensure editorial independence and 

integrity in news reporting”.

9.	 An overview of the different criteria and systems that are used 

to regulate media ownership throughout Europe is given by 

Valcke (2009).

10.	 For instance the IREX Media Sustainability Index (<http://

www.irex.org/msi/>) or the Dutch Media Monitor (<http://

www.mediamonitor.nl>), see ICRI et al., 2009: 14.  

11.	 Such as the News Corp/BSkyB merger in the UK, which was 

mentioned earlier, where Ofcom concentrated its analysis of 

the merger’s impact on plurality on news media.
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