
In Search of a Better Society: Constitutions in Peru

Rousseau advocated the theory that a con-
stitution should be rewritten as often as needed
in order to achieve happiness, and seemingly
following this advice, Peruvians have repeatedly
attempted to improve the conditions of their
political system by doing exactly that. In the last
two hundred years Peru has had over a dozen
constitutions. This does not count the numerous
provisory statutes put in place when normal
constitutional order has been interrupted. Each
was enacted with the ambition of providing
institutional stability and to better reflect the
needs of the country. The dream of improving
society has continued to fuel the desire to write
new charters well into the twentieth century.

At the core of the debate over constitutional
order in Peru, is not only how suited the charter
is to the particular reality over which it legislates,
but also – and some would argue, even more
crucially – the legitimacy with which a constitu-
tion was enacted. As the legal framework of the
country, constitutions not only need to reflect
the needs of a particular society, but must also
have legitimacy. This can be achieved by virtue
of their origin or it must be acquired through
consensus. In Peru, constitutional change has
been driven by conflict and civil war. Leaders
have sought to legitimize their control over
power with a new constitutional arrangement.
Some have argued that a new charter was needed
to better reflect the needs of the country, while
others have questioned the legitimacy of the
constitution being replaced. Very seldom, how-
ever, have there been attempts to govern without
a constitution.

Unlike most countries of the continent, Peru
will not celebrate its bicentenary of independ-

ence for at least another decade, as the country
remained loyal to the crown when Napoleon
invaded the peninsula. Constitutional experience
therefore began when the 1812 constitution for
the whole Hispanic Monarchy was enacted by
vice-regal authorities. Peruvians participated in
its writing from the very beginning, as five
residents in Cádiz were chosen to represent the
viceroyalty until the elected deputies arrived.
Once enacted, the constitution was taken up as
a banner for those who sought reform in Peru
and contributed to the outbreak of revolution in
Cuzco. By 1814, however, the restored King of
Spain abrogated it.

Constitutional issues were central to the
process of Peruvian independence in the 1820s.
As one of the few American domains where the
reinstated constitution was enacted that year,
constitutional debate punctuated conflict. In-
ternal and external actors competed for legiti-
macy with opinion divided between those who
favored the constitution and those who were
against it. This debilitated the defenders of the
crown. During most of the war, Peru was split
between an independent north and a loyalist
south. Many hoped the conflict could end with
an arrangement between the constitutional mon-
archy and those fighting for independence, but
this proved to be impossible. In the midst of war,
the northern section of Peru enacted a constitu-
tion in 1823, which bore great resemblance to
the one of Cádiz, as amongst its main architects
were many who had been part of that process as
deputies and advisors. Their objective was to
provide the new republic with a legal basis. The
south remained under the 1812 constitution
until news of its abrogation was received in
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1824. Constitutional conflict deepened division
between loyalists, benefiting their enemies and
contributing to their defeat in December that
year.

The Constitution of 1823, a highly theoret-
ical charter, was never put into practice even in
the liberated areas of Peru for reasons of war.
After independence the country was under the
dictatorship of Simón Bolívar. The famed liber-
ator had grand illusions of creating a federation
with all the countries he had freed. He believed
this could be achieved by enacting a ›perfect‹
constitution. He attempted to do this in the one
he wrote for Bolivia in 1826, which amongst
other measures introduced a life-long presidency.
The constitution was swiftly approved in Peru,
but was never put into practice as the liberator’s
power in the country waned. The reaction
against this charter led to new debate, which
resulted in a new charter in 1828. The main
reason for the need of a new arrangement was
that the two previous ones had been agreed in
processes that were seen as lacking legitimacy,
in the one case because half of the country had
been still under the rule of the Spanish and in
the other because the constitution had been
written by a foreign leader and imposed on the
electoral colleges. The new charter hoped to do
away with the issue of legitimacy, and to ensure
its enduring suitability it incorporated within
itself a proviso calling for its review in six years.

In 1834 changes were duly made and a new
constitution was enacted. The constitution was
considered to be new, even if it was in effect
little more than a revision of the previous char-
ter. Although both constitutions were seen by
most as legitimate in origin, there were those in
Peru who questioned their suitability describing
them as extremely liberal; amongst other rea-
sons for providing provincial governments with

relative freedom to govern themselves. Munici-
palities were strengthened and central govern-
ment and presidential autonomy curtailed. Civil
war erupted allowing the sectors linked to the
military, enemies of liberalism, to question its
legitimacy. So a decade after independence there
was still no consensus over the best possible
constitutional arrangement. The country was
engulfed in a debilitating conflict, where those
who thought it possible to unite politically with
Bolivia succeeded in establishing a Confedera-
tion between the two countries. Following Bolí-
var’s ideas, a new constitutional arrangement
was seen as the way to bring them together.
Only lasting from 1836 to 1839, the demise of
the Confederation brought about the need of a
new constitution, as those who had succeeded
opposed the 1834 charter.

The constitution enacted in 1839 was much
more centralist and provided the president with
greater control over the state. In spite of constant
opposition by those who considered it illegiti-
mate in origin, it remained in place longer than
any that preceded it. Heavily reformed in the
context of recurrent civil wars, it was not ac-
tually changed until liberals succeeded in gain-
ing power through revolution. The charter they
enacted in 1856, according to conservative ob-
servers, veered towards radicalism. Claiming it
did not reflect the realities of the country, revo-
lution once again erupted. In a damage control
effort, a new constitution was enacted by Con-
gress in 1860. Some of the liberal innovations
were maintained while the most radical pro-
posals were reversed. Known as the moderate
constitution, it has lasted the longest, surviving
an attempt in 1867 to have it changed for the
radical constitution it replaced. The success of
this constitution was based on the consensus
that it reflected the needs of society. Those who
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questioned its legitimacy grew, over time, recon-
ciled with it and reforms were implemented.

It was only in 1920 when Augusto B. Leguía
promised radical change and a patria nueva in
the context of the centenary of independence
that a new constitution was enacted. To a large
degree this was to accommodate the leader who
eventually used the charter to cling on to power.
With his demise the constitution was seen as
illegitimate and was replaced by a new one in
1933. Often suspended in periods of military
dictatorship it was only seen as needing replac-
ing after the radical government of the armed
forces made deep changes in Peruvian society
during the 1970 s. The 1979 constitution sought
to incorporate some of these innovations and to
provide a legal basis for a more inclusive society.
It was a tragedy that just as it was enacted the
country was engulfed in the bloodiest conflict to
be experienced. More people died in Peru be-
tween 1980 and 2000 than in any of the preced-
ing internal and external wars. An estimated
70,000 people perished, mainly in areas that
were put outside the remit of the constitution.
Constitutional order itself was eventually one of
the casualties of this conflict as Alberto Fujimori
alleged it was not possible to defeat the enemy

of the state within the existing legal framework.
A new constitution was enacted in 1993 and
confirmed in a referendum. After the fall of Fuji-
mori many politicians and academics, who con-
sidered it illegitimate in origin, argued the 1979
charter should be returned. The 1993 constitu-
tion nevertheless remained and continues to be
reformed.

The same pattern seen in the nineteenth
century was repeated in the twentieth. Charters
were changed either because they were consid-
ered illegitimate or because they were seen as not
reflecting the needs of the nation. Change took
place at a slower pace, but the reasons for new
constitutions being enacted did not vary in the
twentieth century. Powerful leaders who wanted
to remain in power used constitutions first to
implement change and eventually in a bid to
hold on to the presidency. Constitutional change
has been recurrent in times of conflict. For nearly
two hundred years a suitable and legitimate
constitution has been sought. The belief that a
change in fundamental law can improve society
has never been abandoned.

Natalia Sobrevilla Perea

113

Natalia Sobrevilla Perea

D
e
b

a
tt

e



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /PageByPage
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.3
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages false
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends false
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 524288
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 0
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo false
  /PreserveCopyPage false
  /PreserveEPSInfo false
  /PreserveHalftoneInfo true
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth 8
  /ColorImageDownsampleThreshold 1.00000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth 8
  /GrayImageDownsampleThreshold 1.00000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects true
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /Description <<
    /DEU ()
  >>
>> setdistillerparams
<<
  /HWResolution [2540 2540]
  /PageSize [5952.450 8418.465]
>> setpagedevice


